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COMMITTEE ON CONSUMER PROTECTION AND TOXIC MATERIALS

0

915 I Street, Sacramento, CA
November 19, 1981
CHAIRWOMAN

0

SALLY TANNER:

roll (Secretary takes roll.).

The Secretary-will take the

Assemblyman Konnyu will be here this

morning, so we will wait a few more minutes.
introduce members of the Committee:

I would like to

Bill Moseley, who is the

minority staff member, Mary Vases who is _the Committee Secretary,
Martha Valdes who is the Senior Consultant and Margaret Marr who
is a Consultant as well, and I am Sally Tanner.

The reason for

this hearing is that last year my Sub-committee on Toxic Materials
had a number of interim hearings to find information regarding
toxic waste and the management of toxic waste and we felt that
there was considerable confusion and what appeared to be a lack of
coordination among the various departments in the state which had
to deal with hazardous waste and so we requested the Auditor
General to see how the laws that are on the books are being
implemented and to see what is being done in the Department of
Health Services and other departments.

We are having this hearing

today as a result of the Auditor General's audit and report and
so we will start the meeting with the Auditor General, Tom Hayes.
MR. TOM HAYES:

Thank you, Madame Chairwoman.

In

October we issued a report on California's success in managing its
hazardous waste program.

By way of background in the hazardous

waste program, the report points out that in California, there is
annually about 5 million metric tons of waste that are disposed of
and we're talking primarily about acids, corrosives, toxic chemicals,

PCB's and things such as that.

According to the Environmental

Protection Agency, they have estimated that nationally there are
only about 10% of these that are being disposed of properly.

This

is important because there is evidence to show that improper disposal can result in contamination of ground, water and soil, fish
and livestock loss, crop damage, and even adverse effects on human
health.

For example, probably the worst example in California

would be the Stringfellow site down in Riverside, where over a
period of years over 32,000,000 gallons of hazardous waste was
dumped and subsequently we have seen an increase in respiratory
illness among children, high rates of skin mumps, kidney damage,
bladder infections, and such.

California's Hazardous Waste Control

Act of '72 placed the primary responsibility with managing this
program with the Department of Health Services.

They presently

operate with a budget of about $5.6 million which our initial
indications say may not be enough to do everything that they have
to do.

The scope of our review dealt with the three primary

functions that we felt were most important and that is issuing
permits, inspecting facilities, and enforcement of violations
through administration of legal sanctions.

To do this, we went on

site at 20 separate facilities throughout the State of California
and we also employed the use of some technical experts that work
extensively in the hazardous waste field to have them make tests
of safety controls and potential violations.

The three primary

problem areas dealt with each of the ones that I mentioned permitting
the ongoing review and transportation.

First of all in the per-

mitting area, before I start on this, I'd like to mention that
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there has been some agency action during the report and subsequent
0

to, so while I'm talking about the conditions that existed at the
time of the report a month ago, from what I understand there has
been some action taken since then that I think you should be aware

0

of when the Director of Health Services makes her presentation.
At the time of our report, the Department of Health Services had
issued only operating permits to 2% of the organizations that were

•

required by law to have them.

This is 18 out of 1200 facilities.

All of these were required to be permitted by law.

Other problems

included no prioritization to assure that the most hazardous dumps
were licensed first; for example, only four of the seven high
priority areas that they consider to be high priority has been
licensed at the time of our review.
0

CHAIRWOMAN TANNER:
MR. HAYES:

May I interrupt you for a second?

Yes, you may.

CHAIRWOMAN TANNER:

I'd like to introduce Assemblyman Ross

Johnson from Fullerton.
MR. HAYES:

The next was that the agency had started a

program of issuing interim permits as a way of getting some control
over the facilities prior to the time an official permit is issued.
But only 600 of the 1200 facilties had these interim permits and
they were done without the benefit of onsite analysis.

And if you

look at page 15 of the report which. is in your binder, I'd like to
read a section there which lends evidence to the fact that onsite
analysis has very tangible benefits to the permitting process and
forthe control of waste, For example, on one site after onsite
analysis, one site modified its practices to prevent seepage of

3

waste and subsequent mixing of incompatible waste which can be a
very dangerous situation.

At another site facility, personnel

were required to build a fence to secure the hazardous waste area
from both the public and nearby livestock and we do have examples
where livestock have eaten this and either died or got it into their
system.

This site also changed its procedures to prevent unsafe

handling of waste such as hydrochloric acid.

Another facility

dyked up toxic materials to prevent waste from flowing into adjacent areas.

This becomes very critical because sometimes the

facilities are located next to agricultural areas where the waste
will blow onto crops and then be distributed through the food
chain and further onsite inspections have shown definite tangible
improvements to the safety precautions taken for workers who are
working at the facility, so I'd say that while interim permits
probably are important, it's really important that some action be
~

taken to go ahead with the full licensing program.
CHAIRWOMAN TANNER:

So when there is an interim permit,

there is no onsite.
MR. HAYES:

No.

It's based on questions and answers

that are submitted between the department and the facility.
CHAIRWOMAN TANNER:

Mrs. Wright.

ASSEMBLYWOMAN WRIGHT:

You're saying that 600 out of

these 1200, that 600 had interim permits.
MR. HAYES:

Interim permits.

ASSEMBLYWOMAN WRIGHT:
MR. HAYES:

And the other 600 had nothing?

Nothing.
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ASSEMBLYWOMAN WRIGHT:

Then who had any in.formation as to

how there had to be some kind of permit to open up?

They just

didn't go in and just decide they were going to do it.

Did the

department know they were there?
MR. HAYES:

Well, many of these are industrial sites,

such as Aerojet, that aren't a licensed dump facility but they
handle and transport hazardous waste.

By law they ·are required to

have a license, but at this point they simply do not.
ASSEMBLYWOMAN WRIGHT:

As far as ·the state level, they

would have had to have a permit to operate.
MR. RICHARD TRACY:

Several of these facilities if

CHAIRWOMAN TANNER:

Would you introduce yourself'

MR. TRACY:

My name is Richaro Tracy.

Auditor with the office of the Auditor General.

I'm the Senior
Many of the

facilities that handle, treat, or store and dispose of hazardous
waste have waste discharge permits if they in . fact discharge waste.
If they merely store waste, they are required to have a permit
from the Department of Health Facilities, excuse me, Department of
Health Services and many of those do not have permits or licenses.
Also many of those who dispose of waste do not have permits.

So

in some cases they have waste discharge permits and in most cases
the ones that we looked at, did not.
ASSEMBLYWOMAN WRIGHT:
MR. TRACY:

Nothing at the local level either?

Nothing at the local level either.

CHAIRWOMAN TANNER:

Is there a way to inform industry

that they are required to have permits?

Do those various indus-

tries -- are they aware that they are required to have permits?

5
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MR. TRACY :

I be l ieve they are .

I think that subsequent

to the report, most of the 1200 were notified and it's probably
just a backlog of getting the people licensed.
CHAIRWOMAN TANNER:
MR. TRACY:

In most cases, were there applications?

In those 1200 cases, yes, there are applica -

tions.
CHAIRWOMAN TANNER:
MR. TRACY:

Primarily to the EPA.

CHAIRWOMAN TANNER:
MR. TRACY:

There were applications.

Uh huh.

The state runs the program in this respect

so there are applications for permits.
CHAIRWOMAN TANNER:
MR. TRACY:

And they have applied?

Yes.

CHAIRWOMAN:

Mr. Johnson.

ASSEMBLYMAN JOHNSON:

In other words, we are defining

the total number of sites by the number of applications or permits
that have been granted.

Is it possible there are other sites that

you are totally unaware of?
MR. TRACY:

Yes, it is possible.

We're defining it

based on the information that is available and it is quite possible
that there are other places that are dumping.

One further example,

when you are talking about permitting instances that are well
publicized like the Stringfellow and the Aerojet facility, they have
not had any licenses and were illegally disposing of it and had
they gone through the permit process legally, there would have been
a much better chance that they would have complied with the existing
regulations.

6

CHAIRWOMAN TANNER:

0

And as they were illegally disposing,

are there fines and sanctions that can be imposed?
MR. HAYES:

There are 'fines and sanctions that can be

imposed.
CHAIRWOMAN TANNER:

0

MR. HAYES:

Were they1

Not to the extent

into the second area

th~t

the --

This goes over

the enforcement area that we evaluated.

We found the Department really makes no routine visits and violations are not always resolved once they are found out.

The Depart-

ment has attempted to take action in this area, but basically it ··
takes time and money and at this point the enforcement process
or at the time that we evaluated it, it wasn't very comprehensive.
In fact, few penalties had been assessed.

The Department itself

estimated that they should go to court approximately 40 times a
year to provide a deterrent.

That's an estimate, but even with

that estimate, they have gone to court 16 times since 1979 so
they are way below their own estimate.

It's very timely and costly

to go to court, but if penalties were assessed in larger dollar
amount~,

maybe that could cover some of the cost.
CHAIRWOMAN TANNER:

Do you think it would cover most of

the cost?
MR. HAYES:
were.

Well, it depends on how large the penalties

I think that's an area that the Legislature may well wish

to get involved in because to implement a program that effectively
controls toxic waste, it's going to cost some money until you
provide some deterrent.

And it's a question of how much the state

7

elects to pay and hopefully at some point we can get it under
control where there aren't a lot of penalties that need to be
assessed and we can make some fairly routine checks that won't be
so time consuming, but that's not the case at the present time.
You're in a situation where you have to do more and to do more is
going to cost money and where do you get the money.
penalties are one alternative, I would think.

The fees and

The third major area

that we looked at that we thought there were some substantial
problems in and again some corrective action has been taken here
would be in the area of transportation.

At the time of our review,

there were no routine inspections of trucks driving down that
transport the things and there are some very potential hazards
there because if they don't have the proper shields, the proper
controls, these trucks can leak and we had a number of

exa~ples

where there had, in fact, been spills because of faulty or inadequate or inappropriate equipment that was used to transport the
waste and this can be dangerous because you are right out on the
highway and I believe over in Contra Costa County they had a spill
as a result -- I don't know if that was faulty equipment but there
was an evacuation that had to take place.

I believe the Highway

Patrol and the Department of Health Services had been working in
that area to clean up.

Again, there have been increased efforts on

the part of the Department.

They have reorganized.

The ultimate

effect of that, we can't measure at this time.
CHAIRWOMAN TANNER:

The law at the time that you made your

report required the Department to have standards or to check these
trucks.
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MR. HAYES:
0

It was the Department's responsibility to

promulgate standards and then I think -CHAIRWOMAN TANNER:

0

And were standards promulgated?

MR. HAYES:

Toward the end of our report, I believe.

MR. TRACY:

There were emergency regulations issued.

CHAIRWOMAN TANNER:

But my question is, what was the date

the law required that standards be promulgated?
MR. TRACY:

I believe it was 1979.

And so what the law

said is if you are going to haul hazardous waste, you must be
registered with the Department of Health Services.

To be registered,

you must have an inspection of your equipment and you must also
provide documentation that your drivers are trained in the handling
of hazardous waste.

What we found during our review is that they

were registering haulers but they were not requiring inspections
because they had not issued regulations describing what the
standards should be for those inspections and so the California
Highway Patrol could not carry out these inspections.
MR. HAYES:

Finally I'd like to refer you to a table on

page 28 of the report and this is a summary of the results that the
visits made by our consultants onsite to the facilities which
handle toxic waste.

There were 20 facilities, 18 of them had no

permit, 2 had a permit and we found violations at virtually all of
them but you can see the types of violations that we're looking at
here.

Some of them would be very easy to rectify if there were

some pressure put on them to do so.

But it's a summary.

You can

see there are 58 potential violations based on our consultant's
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analysis through rather extensive onsite testing.
commendations to the Department.

We made re-

In each of these areas, the

Department in their response agreed with the recommendations and
said they would move forward as rapidly as possible to implement
them.

I have Dick Tracy here.

He worked on the report, did ex-

tensive field work, and will be glad to answer any questions that
you have.
CHAIRWOMAN TANNER:

Thank you.

ASSEMBLYWOMAN WRIGHT:

Are there any questions?

I'd just like to ask, if I may.

We're talking about three separate areas.

Now if we have limited

funds, which would you prioritize first.
MR. HAYES:

You're asking for my opinion.

I'd go with

the permitting first, because I think that it's an educational
process as much as anything.

I don't think that for the most part,

industry or anyone that's handling toxic waste is intentionally
being negligent but so I would say that through the permitting
process, it's education for the most part and also let the handlers
of toxic waste know that the state will be involved and I would
place the emphasis on the permitting for the first part, but I
don't think that they are mutually exclusive -- the three.
Transportation regulations, for example, I believe they are moving
forward with that one as well and I think they should.

The ulti-

mate enforcement may be the resources can be dedicated there after
we get the permits issued and the staff that's used to process the
permits can be deferred to make onsite visits periodically.
also important that those onsite visits be made unannounced.
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It's
In a

number of programs we've seen, from social programs to transporta-

0

tion programs, that if they are announced ahead of time, it seems
that the success of the facility and adhering to standards is much
greater than if they're not.

0

CHAIRWOMAN TANNER:

Thank you very much.

Dick, you're

going to be here most of the time.
MR. TRACY:

Yes.

I'll have a staff here at the entire

hearing.
CHAIRWOMAN TANNER:

Thank you very much.

Our next witness

will be Beverlee Myers, who is the Director of the Department of
Health Services.

I must say that in defense of the Department

they have in the last few years that I've served, come to us in the
Legislature, requested funds and assistance, requested bills to
assist them and it took us awhile to become aware of how serious
the problem was.

Harvey Collins, Dr. Collins, was around a great

deal and I think that he contributed a lot to our becoming aware.
MS. BEVERLEE MYERS:

Thank you very much, Madame Chairman.

I appreciate the opportunity to make a statement on the Auditor
General's report on our hazardous waste control program.

I think

the report does validly and accurately bring out program deficiencies
in the areas of permits, enforcement, and transportation control and
it also states the Department is aware and has been aware of these
deficiencies and has undertaken actions to correct them.

I totally

concur with all of the recommendations included in the report and
we are moving swiftly to implement those that haven't been undertaken already.

Let me mention a few of the things that we have
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0
done.

We have recently undertaken a reorganization of the hazardous

waste control activites in the Department.

The reorganization will

bring top management into direct contact with the program.

It is

a visible expression of my commitment to providing emphasis to this
critical program to provide it with the necessary support and
resources.

The reorganization will assure that the program will

be strengthened to meet expanding responsibilities given to it by
the Legislature and to carry out the new directions expressed by
the Governor in his toxic policy.

Under the reorganization, we

will move rapidly to provide a strong regulatory program which will
assure health protection.

This reorganization established a new

Division of Toxic Substances Control and Dr. Robert Stephens who

is the Acting Deputy Director for the Division is here today with
other members of his staff as you requested and will be available
throughout the morning and the afternoon to answer your questions
and respond to the questions which you have proposed.

With regard

to the three regulatory elements that were covered by the Auditor
General's report, my staff will be discussing these more specifically with you.

During the past four years, the program has been

subjected to numerous new program directions as you well know,
Madam

Chairman.

And rapidly emerging issues and as the AG has

pointed out, a lack of adequate staff.

As a result, we have had

to establish and continually readjust priorities.
everyone agrees with those priorities.

Obviously not

We have, however, attempted

to direct our resources toward activities which we felt would have
the greatest payoff in terms of immediate health and environmental
protection.

For example, in the enforcement area, the report states
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that we lack routine inspections, did not follow up on violations,
and we have not taken strong enough actions. We have put responses
to reported hazards ahead of routine facility inspections.

By

responding and putting out fires, we have resolved serious problems
0

and it has been in my opinion the most efficient use of our available resources.

As added personnel has become available, we have

increased the scheduled routine inspections of facilities and we
will continue to do so.
CHAIRWOMAN TANNER:

May I ask you a question?

Was your

budget increased for an increase of staff and how much of an increase of the staff do you have now from what you had last year?
MS. MYERS:

We have considerably more staff.

have the statistics with me.

I don't

I think Dr. Stephens and Mr. Rogers

later on could take you through the trends in the increase in staff.
'
I know
we have increased from something like 30 about 3 or 4 years

ago in this area to something over 100 I believe now so as we have
gained additional resources, we have been able to move ahead.
CHAIRWOMAN TANNER:

Was there a request made by your

department for an increase in budget in say 1980?
MS. MYERS:

Yes.

CHAIRWOMAN TANNER:
MS. MYERs:

Yes.

And was that budget increased?
We have had budget requests for in-

creases as new legislation has come on.

A lot of this legislation

has been recent.
CHAIRWOMAN TANNER:

But the management - hazardous waste

management program - that was passed in '78?

13
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MS. MYERS:

I can't recall what the specific year is.

We've had laws on the books in this area since 1973-74 as I recall
and almost every year additions to that legislation in the enforcement inspection.

Now we have Superfund in a number of other areas

that have been added onto this program as public awareness, the
legislature's involvement, the administration's involvement as
we've uncovered what is apparently a major health problem in the
state.

Stringfellow, for example, wasn't illegal in those days.

And then the disposal in the McColl area.

It wasn't as illegal

in those days as it is now and so we are having as one of our major
programs searching for abandoned dumps.
report.

That's not covered in this

To try to identify those past practices which are causing

some of the current health problems and we're trying to identify
those as well, in addition to the kinds of programs which are
described in the Auditor General's report.

But I think that in

conclusion, it does take time to develop a new and complex program
to the point of smooth efficiency and I am committed to seeing that
happen in this program and resolving the problems and I think with
the continued support of the Legislature, we can have in California
the best hazardous waste program in the country.
detailed comments from the staff.

We have more

I'm sorry that I can't spend

most of the day with you, but you have some very competent people
from the Department who can discuss this with you.
to answer any general questions, if I can.

I'd be happy

You have posed many

specific questions in your communication to me and the staff is
prepared throughout the day to respond to those.

14
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0

CHAIRWOMAN TANNER:

I feel that the emphasis

wasn··t

pl~c;d -

by the Department on the problems of managing hazardous waste in
the last few years as it should have been and I know that there
are problems that we all have and certainly the Legislature and
0

the Governor have become aware of how serious this problem is and
I would hope that the Department takes a very serious look at this .
as being a major problem.
MS. MYERS:

Yes.

I think it's fair .to say that I person-

ally have not paid the attention to this program that I should have
in the past and that has been corrected.
CHAIRWOMAN TANNER:
any more questions?

Thank you very much.

Are there

Mr. Michael Belliveau will be our next witness.

He is a Research Associate for Citizens for a Better Environment.
MR. MICHAEL BELLIVEAU:
members
of the committee.
I
before you today.
my statement.

Good morning, Madam Chairman and

I appreciate the opportunity to come

Before I begin, just let me hand out copies of

By way of introduction, Citizens for a Better

Environment is a national non-profit organization that conducts
environmental research and litigation on behalf of more than 7000
California members.

We work to promote protection of public health

in the environment by assuring that government agencies comply and
industry comply with environmental laws and regulations and we have
been actively involved in hazardous waste issues in California for
more than one and a half years.

On September of this year, we

released a comprehensive report entitled "OnSite Hazardous Waste
Management in the San Francisco Bay Area" and the report identifies
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500 onsite hazardous waste facilities in the Bay Area that handle
more than 2,000,000 tons of hazardous waste each year.

The report

concluded that the Department of Health Services failed to implement
an effective permit program for hazardous waste facilities and that
regulatory requirements were inadequately enforced.
ciencies were noted in groundwater

Other defi-

and air quality monitoring,

public participation, and access to public information.

In October

of this year, we presented comments on the Auditor General's report
before the Joint Legislative Audit Committee and I have attached a
summary of our report and a summary of our comments to the statement which you have just received.

We reviewed the Department's

records in the Fall of 1980 at the Health Services office in
Berkeley and it substantiates the Auditor General's conclusion that
the hazardous waste facility permit program has been ineffective
and incomplete and in fact the results of our research in the Fall
of 1980 formed the basis for initiating assessment of the permit
program by the office of the Auditor General.

The research also

revealed the Department's failure to enforce requirements which
require the submittal of detailed operation plans, monthly waste
reports and also monthly disposal fees by onsite hazardous waste
facilities.

We feel that recent improvements in the permit program

are not significant.

The issuance of interim status documents to

several hundred hazardous waste facilities does not substantially
improve control of their activity nor does it provide added protection to the public health in the environment necessarily.

Most of

these facilities have not been inspected to insure compliance with
the interim status standards and the standards themselves are
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largely administrative in nature.
0

The Department has not issued

a final operating permit in more than one year.

Staff resources

necessary for issuing permits in a timely way have not been accurately estimated and public participation has not been incorporated
into the permit program.

The results of our file review and

personal communication with Department staff in Berkeley also lends
credence to the Auditor General's conclusion that the Department
lacks an effective routine inspection program.

Most onsite facili-

ties are rarely inspected unless clean-up actions are underway.
Although it's a · bit later on the agenda, I'd like to offer a few
comments on the collection of disposal fees.

The regulations which

require onsite hazardous waste facilities to . pay monthly disposal
fees along with submitting monthly waste reports were never uniformly complied with by industry.

These requirements went into

effect in 1978.
CHAIRMAN TANNER:
that?

Where did you get your information on

In the Bay Area?
MR. BELLIVEAU:

Right.

Well, let's just say in 1980,

only 11 onsite facilities in the entire state paid disposal fees.
I obtained this information from Eric Workman of the Department
of Health Services in Sacramento after several requests and much
delay.

Based on the onsite disposal data which CBE compiled in

our report, a conservative estimate would indicate that in the last
three years, the Department has failed to collect a minimum of
$700,000 from onsite facilities throughout the state.

The actual

backlog of disposal fees owed to the department may total as high
as several million dollars.

These fees were intended for program

17

support and the Department has claimed that a lack of resources
hindered the success of this hazardous waste program.

However, it

seems clear that they never expended the effort to become selfsupportive as was intended by the fee system which was established
for onsite facilities in 1978.

In August of this year, the Depart-

ment announced its intention to. enforce fee requirements and collect
retroactive fees from disposal that occurred in previous years.

We

feel that this effort should be carefully monitored by those interested in the Department's financial management.

Preliminary indi-

cations from Department staff in Berkeley indicate that only a few
of these monthly reports and fees have actually been trickling in
since August.
CHAIRWOMAN TANNER:
minute.

Mike, may I interrupt you for a

This is Assemblyman Dave Elder, a member of the

from Long Beach.

Committee~

Glad you're here, Dave.

MR. BELLIVEAU:

That concludes the body of my statement.

Also some specific recommendations are geared towards the Department.
Just to summarize those briefly.

We believe the Department should

obtain and commit greater resources, both staffing and financial,
in order to fully implement a comprehensive permit program in a
timely manner and also to increase the frequency of compliance
inspections.

We believe the Department should immediately establish

the issuance of state hazardous waste facility permits as a high
priority.

The EPA's regulations for permits are going to be delayed .

for several years and we think it's important that state permits be
issued.

The Department should collect all the disposal fees that

have been due and payable since the fee system was established.
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0

CHAIRWOMAN TANNER:

0

Let me stop you right there.

What

were the figures that you gave us on the disposal fees collected?
Do those figures represent fees collected in the Bay Area?

Is that

correct?
MR. BELLIVEAU:

Statewide in 1980 only 11 facilities,

onsite facilities, in the entire state submitted disposal fees
and waste reports.

We made an estimate based on the amount of

hazardous waste that is disposed of onsite in the Bay Area and
extrapolated statewide for the last three-year period.

Our calcu-

lations say that at a minimum, the Department should have collected
$700,000 over that three-year period, but since data on onsite
disposal is not thoroughly complete, we feel that the actual figure
th~

that is due and payable to

0

Department may be much higher than

that.
CHAIRWOMAN TANNER:
ably higher.

I have a feeling that it is consider-

We have something like 5 million tons a year.

i

I MR. BELLIVEAU:

Actually that figure is inaccurate, too.

It's much higher than that.
CHAIRWOMAN TANNER:

Yeah, so it's considerably higher in

the amount in fees that we haven't charged.
MR. BELLIVEAU:

Just to close up here, I think it's

important that the value of public participation in the state hazardous waste program be given greater recognition, particularly
for the permit program.

We also think the Department should

establish and maintain a separate file system for records of
hazardous waste activities -- one which would contain trade secret
information and be protected from release and the other which would
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contain public information and be easily accessible to the public.
This would avoid unnecessary lawsuits over access to public information.

Just two recommendations that the Legislature may address.

We feel the Department should be required to publish an annual
report which describes the inter-agency implementation of the
hazardous waste program.

This would hold the Department much more

accountable to the public.
CHAIRWOMAN TANNER:

This committee intends to act as an

oversight committee.
MR. BELLIVEAU:

And we also encourage the Legislature to

provide additional resources to the Department to fully carry out
the existing mandates and particularly the permit program and for
the many new directives called for by the Governor's executive
board.
ASSEMBLYMAN JOHNSON:

Are you saying these folks are

overworked?
MR. BELLIVEAU:
lack of resources.

Certainly.

They have been suffering from

We feel that the program itself has not been

managed with the utmost efficiency as well.
ASSEMBLYMAN JOHNSON:

I think that's the greatest under-

statement we've heard all day.
CHAIRWOMAN TANNER:
Mr. Jonathan Leo.

Thank you.

Our next witness will be

Mr. Leo is a Deputy Los Angeles City Attorney

from the Environmental Protection Section, Criminal Branch.
thank you for being here.
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John,

0

MR. JONATHAN S. LEO:

Madam Chairwoman, Assemblywoman

Wright, Assemblyman Elder, Assemblyman Johnson, staff.

On behalf

of Los Angeles City Attorney Ira Reiner, I want to thank the
Committee for the opportunity to testify here today on this im0

portant subject.

I gave to Ms. Vasos the copies of my text.

Although this is not mentioned in my text, I'd like to respond to
a remark that Assemblyman Johnson just made saying that one of the
things I hope can be implied from the comments that I'm going to
make is that perhaps the State Department of Health Services won't
be quite as overworked if some of the recommendations for an im-

0

proved enforcement program that I'm going to make would be implemented.

What I want to do briefly is to describe my office, expand

on a few points the Auditor General made in the enforcement area and
then recommend a program for improving enforcement after that.

As

a local prosecutorial office, our expertise is in the area of enforcement, not in the area of transportation or in facility permitting so my comments will be limited to that area.

The Los

Angeles City Attorney's office is a dual function public office
which means that it has both criminal and civil responsibilities.
The criminal function entails. the prosecution of all misdemeanor
violations of state law which occur within the city and all
Municipal Code violations, and the civil function includes provision of legal advice to all city departments and agencies, prosecution and defense of all civil law actions for and against the
city and approval in writing of drafts of all contracts by or on
behalf of the city.

The Environmental Protection Section of which

I am one of three members is the only unit in the entire office
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authorized to perform both civil and criminal functions.

We file

and prosecute misdemeanor violations of hazardous and industrial
waste, air quality, noise pollution, endangered species and Fish
and Game Code laws and regulations.
the name of the City of Los Angeles.

We bring some civil actions 1n
We regularly provide legal

advice to the city council and departments, analyze and comment on
state legislation, and participate in administrative hearings and

•

agency rule makings in the same subject areas that I indicated
earlier.

Our criminal and civil responsibilities are particularly

clear 1n the field of hazardous waste law.

We have prosecuted five

cases involving violations of the state Hazardous Waste Control Act.
Four of those were criminal actions.

One of them is a civil action.

The civil action is still ongoing after close to two years.
CHAIRWOMAN TANNER:

Let me stop you right there, John.

Before you prosecute, does the Department of Health Services or
someone come to you and request that you take action?
MR. LEO:

Yes.

I'll mention that just briefly later on.

As a matter of fact, two of the four criminal actions we prosecuted
resulted from referrals from the State Department of Health Services.
One was a citizen complaint and one of the others was a Los Angeles
County Department of Health Services referral.

In the civil action,

everybody and his brother is involved -- Los Angeles County Department of Health Services, State Department of Health Services, our
own city bureaus, sanitation, fire, building and safety, etc.

As

a matter of fact, that was the next thing I was going to say.
Section attorneys in the Environmental Protection Section have
developed a very thorough knowledge of state and local hazardous
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waste laws and regularly monitor new or mandatory legislation.

We

worked among other things on 1980 amendments to strengthen criminal

0

penalty provisions in the Hazardous Waste Control Act and we also
provided input on the recently enacted state Superfund bill.

As we

developed an active role in prosecution of hazardous waste viola-

0

tions in the city of Los Angeles, we found ourselves working with
municipal, county, regional, state and federal agencies, all of whom
have some kind of response jurisdiction in the hazardous waste area.
We discovered that many of these jurisdictions were unnecessarily
duplicated and that some of the agencies didn't know of the other's
existence, let alone what their jurisdictions were.

In particular,

the Los Angeles County Department of Roads and Department of Flood
Control were unclear as to what their relationship was with the
California Eighway Patrol and county and state health services in
respect to on-highway spills which might have gone into storm drain
catch basins and into the concrete Los Angeles river which empties
into the ocean.

Where one jurisdiction left off, another one picked

up and very often they were working compatibly; for instance, the
fire department in response to an on-highway spill that might be
near the Los Angeles River at first, until very recently I should
say, would automatically wash down the liquid substance if that's
what it was into the Los Angeles river without necessarily notifying

D

the flood control department that a large volume of chemical had
gone into the Los Angeles river and where it was going and to which
tributary.

So there was a time lag where the flood control depart-

ment should have been there immediately working with the department
as soon as the proximity of the spill to the flood control channel
was noted.

That's one example.
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0
CHAIRWOMAN TANNER:

Is there a plan now so that this kind

of thing doesn't happen?
MR. LEO:

Well, you're anticipating me very effectively.

I will get into that in a minute.

Principally to eliminate the

overlapping jurisdiction problem and also to increase response
efficiency, we convened what we call the Hazardous Materials
Enforcement Task Force last January.

I don't make any mention to

the fact that there are two appendices to my statement.

The first

of them though, at the rear, is a list of 21 city, county, regional,
state and federal agencies who regularly participate in our task
force.

The force has served as a forum to bring all of these

agencies together to share information about their respective roles
and this is done principally through· the preparation and circulation
of what we call hazardous materials incident response agency data
sheets.

The purpose is to let everybody know what the other person

does, where its limitations are, what responsive personnel it has
available, what equipment it has available, and where its jurisdiction comes from.

The final point is a 24-hour emergency number that

any agency can call to any other agency for assistance in emergencies.
As I indicated, we met in January for the first time and we have
already seen in several instances where the fruits of our labors
have borne out.

My purpose in testifying here today is to use the

Auditor General's analysis of the Department of Health Services as
a springboard to constructive suggestions for improved enforcement
from this date forward.

Before I detail these suggestions, I would

simply like to amplify three points made by the Auditor General's
report in the enforcement area.

Initially DHS states more than once

that it has refrained from stronger enforcement actions because of
24

the time consuming and expensive nature of the litigation.
0

We

would not be surprised if this were true in part because of the
Department's failure to develop an inspection and enforcement
management strategy.

0

In the criminal context, we have learned that

careful and thorough case investigation and preparation usually
resulted in a defendant P,leading guilty or no contest rather than
I

choosing the lengthier and more expensive alternative of a full
trial of merits.

More particularly, we find this criticism of

lengthy and costly court action quite inapplicable to criminal
prosecution.

We have only prosecuted one civil action.

The

criticism seems to be applicable to civil actions but uniformly
inapplicable to criminal prosecution.

One of the shortcomings of

the Auditor General's report is that it failed to specify in this

0

context which portion of DHS initiat·ed lawsuits were civil and
which were criminal.

Secondly, the Department has requested in-

creased administrative penalty capabilities.
CHAIRWOMAN TANNER:

So, John, what you're saying then is

if it's a criminal action, there is no cost.
MR. LEO:

There is a cost, to be sure, but in a criminal

action because of statutory time constraints on filing and time
for bringing to trial coupled with what is called people's discovery
where the prosecution can subpoena records from an entity named as
a defendant, we found that we can prepare a very, very tight case
before we even file a charge and none of the four criminal cases
that we have brought have gone to trial.

All have been concluded

by the entry of pleas and all within a period of just a couple
months after the case was filed.
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0

CHAIRWOMAN . TANNER:

So, enforcement is possible without

great cost generally?
MR . LEO:

Emphasis on criminal enforcement, but yes

particularly in criminal context, it is possible.

And the differen-

tial between civil litigation enforcement costs and criminal enforcement costs is quite substantial.

My second comment about the

Auditor General's report relates to the Department's requested increase in administrative penalty capabilities as an intermediate
enforcement tool between voluntary compliance and civil or criminal
prosecution.

Although we don't oppose the use of administratively

imposed sanctions and we feel that they are in fact, an integral
part of a well-balanced regulatory enforcement arsenal, we are
somewhat perplexed by the Department's request in light of the
Auditor General's remarks that the administrative sanctions presently available to the Department have been implemented ineffectually if at all.

What I want to stress is the critical importance

of a flexible enforcement strategy which prioritizes response actions
and the imposition of sanctions according to the severity and the
imminence of the hazard presented.

Certain types of violations are

well suited to responses which start with letters requesting voluntary compliance and slowly graduate to the imposition of administrative sanctions before any criminal or civil prosecution is
initiated.

Many others, however, demand immediate abatement actions

by field inspection personnel coupled simultaneously with the
initiation of a criminal or civil prosecution.

It must be under-

stood that an increased range of available administrative sanctions
could not be a substitute for swift prosecution where that is
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0

appropriate.

Finally, the Auditor General's implication that DHS

does not view litigation as cost effective, ignores or inadequately

0

values the substantial deterrent effect of both civil and criminal
prosecution.

0

Litigation has a deterrent effect not only on the

entity being prosecuted but also on other potential violators as
well.

All things being equal, when any one of several violations

brought to our attention could be successfully prosecuted, one of
the significant criteria in the exercise of our discretion in
prosecuting is choosing that case whose prosecution would most
likely deter violations by other businesses dealing with hazardous

0

waste in addition to getting compliance with the particular violator.
Now this is very difficult to measure how many others you deter who
never violate the law and therefore never come to your attention.
It is clear in certain regard that this collateral kind of deterrence
can be so effective and in a long run all other enforcement costs
can be reduced from it.
CHAIRWOMAN TANNER:

I'm interested in the administrative

sanctions in lieu of litigation.
MR. LEO:

Describe some situations.

My understanding of it is that it acts as kind

of a ticket system whereby for particular regulation violations of
the department where field inspectors would monitor a site, perhaps
as the California Highway Patrol in its transportation enforcement
~

programs would detect a particular vehicle container integrity
violation.

A ticket would be written which could only be paid by

or could only be disposed of by the paying of a fine along the line
of an infraction where no court action could result because no jail
time would be available nor right to a jury trial.
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CHAIRWOMAN TANNER:

That could be an onsite as well as

transportation.
MR. LEO:

A ticket I believe in the same manner could be

written by a field inspector on the site of a facility for a
particular violation.

Again in the facility context, probably the

way to do that would be to graduate the severity of the violations
detected.

In some cases, obviously you would want to prosecute.

In other cases, you might just want to dispose of it in that manner.
In addition to the collateral deterrent effects of a prosecution of
one party on other businesses that are situated in the same business,
media publicity plays a very important part in deterrence also.
The example that I was giving was that when local television
stations and newspapers carried the story of our successful prosecution.

Our first criminal prosecution was the Hope Plastics

case, which involved the criminal prosecution of a midnight dumper
of tuolene on a railroad easement.

Both our office and the Depart-

ment of Health Services in the Los Angeles region received a tremendous number of phone calls from other small plastics manufacturers
and other users of hazardous materials which they hadn't particularly thought were wastes.
is our situation.

We heard about this prosecution.

This

What should we do to bring ourselves into com-

pliance and how can we be assured that we are not going to be prosecuted.

What are the ways in which you can violate the law and what

are the ways you can abide by the law.
in which deterrence is felt.

That's a very tangible way

I want to move on to my recommenda-

tions at this point and start by saying that the goal of every
enforcement program is to obtain the compliance of the regulated
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industry with the enforcement agency's regulations and other applicable laws.

Those who are being regulated must understand the need

for the regulations restraining them and in any event must be provided with incentives to conduct their activities in accordance with
the regulations.

An inconsistently implemented enforcement program

fosters disrespect for the regulations and the regulators and
quickly defeats itself.

Even successful enforcement efforts are

deprived of their potential deterrent effects if they are regarded
as the exceptions to an otherwise arbitrary program.

The first

step toward an improved statewide hqzardous waste management program
should be the creation of an advisory committee composed of local
prosecutors to meet with Department policy makers to develop a new
and better coordinated enforcement program.

This. has already begun

with Cal OSHA and ought to be a model for the Department of Health
Services as well.

Such a group should immediately develop a system

to track cases from the first field inspection to the final disposition and should also promulgate guidelines for mandatory referrals
from the enforcement department to the local prosecutorial agency.
The second appendix that I have presented is an example of mandatory
referral guidelines that the City Bureau of Sanitation and our office
have developed.

The referral guidelines should incorporate the

prioritization of cases on the basis of both the severity and the
imminence of the hazard that it threatens.

It's imperative that

certain cases are brought to prosecutors at the earliest possible
moment and a mandatory referral guideline and case tracking systems
have been formulated, an intake form should be developed or drafted
which would require field inspectors to provide as much relevant
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information about the inspection site 'as. possible at the earliest
opportunity.

Following these actions or in conjunction with them,

the local prosecutorial advisory committee and the Department should
implement a training program for field inspectors and staff personnel.
areas:

Such a training program should include the following
proper sample collection techniques, appropriate and in-

appropriate conversation with site operators and personnel, maintenance of chain of custody of the samples collected, proper laboratory sample analysis techniques, preparation and drafting of reports
by field inspectors for use at trial, and the instruction of field
inspectors and lab technicians, and the proper ways to testify , at
trial.

We discovered that inadequate development in any one of these

efforts can vitiate prosecution regardless of how well the others
are put together.

After these actions have begun a relationship

between a local prosecutor and the Department regional office,
employees should be cemented by regular meetings at which the
enforcement systems operation can be monitored and specific cases
discussed in detail.

We suggest that the Department seriously con-

sider hiring a short term special consultant for this effort who
possesses proven prosecutorial and training skills in law enforcement to act as it were a go-between between the Department on the
one hand and the local prosecutorial offices on the other.

Second

suggestion for improved enforcement would be the putting together
of an inter-agency referral system for suspected violators.
CHAIRWOMAN TANNER:

The first suggestion seems so obvious

that I'm amazed that you had to suggest it.
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MR. LEO:

Well, it's comprehensive, and I think in various

different forms, certain aspects of that have -been proposed but as

0

a result of our activities, we have gotten to the point where we're
seeing it as a necessarily comprehensive right from the start.

0

Once you get off on the wrong foot, it's difficult to put the pieces
in at a later date.

The second recommendation refers to an inter-

agency referral system for suspected violat-ions.
implemented.

This should be

It should be a firm policy of the Department of Health

Services in conjunction with all other agencies that have some kind
of hazardous waste jurisdiction.

What I mean by this is that for

example with the Department of Health Services, department field

0

inspectors should become familiar with other agencies' rules and
regulations so that when department field inspectors detect violations of department rules and regulations, they can also be sensitive to other agencies whose rules may have been violated.

In this

'

manner, appropriate enforcement personnel from a wide range of
agencies can be notified immediately.

In addition to fostering

inter-agency cooperation and fine tuning the enforcement skills of
each agency's field inspector, this system would also save enforcement costs in the long run.

The idea is that violations of several

agencies' laws and regulations all relating to hazardous waste were
detected and tracked simultaneously at the same site.
~

One prose-

cutorial office could join all of these violations as separate
counts in a single prosecution and thereby increase the likelihood
of compliance through the imposition of diverse sanctions which
would not be available if a prosecution were brought separately for
each of those violations.

In addition to the foregoing recomenda-

tion, the Department should structure its permit fee and
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administrative penalty systems so that they pay for as many of the
costs of administrative of the act as possible.

In this regard,

Section 25192 of the Health and Safety Code presently specifies
that all penalties collected pursuant to the Hazardous Waste Control
Act should be paid to the Hazardous Waste Control Account 1n the
General Fund.

The section thereafter provided that where civil

penalties are awarded and the action was brought by a local prosecutor, the Department should pay to the local prosecutor an amount
equal to the cost of prosecution or one-half the penalty, whichever
is less.

What the section fails to cover is where a successful

criminal action is brought by a local prosecutorial office, there
1s no provision for reimbursement under those circumstances.
CHAIRWOMAN TANNER:
MR. LEO:

We had a difficult time passing that.

I'm sure you did.

I've learned that the

Attorney General's office does not prosecute criminal violations
of the Hazardous Waste Control Act for the Department.

•Only civil

actions which means that all criminal violations of the Hazardous
Waste Control Act are being prosecuted by local district attorneys
and city attorneys.
CHAIRWOMAN TANNER:
MR. LEO:

Why is that?

I'm not entirely sure why that is..

I think it

may simply be a factor of resource and personnel allocation within
the Attorney General's Office.
CHAIRWOMAN TANNER:

I think we should write to the

Attorney General and request information about that.
MR. LEO:

I tried to find out for myself.

Since there is

a need 1n all areas to increase the money available to the Department
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for its facility permitting efforts, any measure which might make

0

this more possible ought to be investigated.
CHAIRWOMAN TANNER:
the Silicone Valley.
MR. LEO:

0

This is Assemblyman Ernie Konnyu from

I'm glad you're here, Ernie.
My last recommendation relating to a way to

offset enforcement costs is the city of Los Angeles' efforts to
\

introduce an amendment to the Business and Professions Code which
would permit the reimbursement of investigative and prosecutorial
costs incurred by any and all agencies involved in the successful
prosecution of an unfair business practice action under Section
17200 of that code.

At present the State Department of Consumer

Affairs is the only agency expressly authorized to receive reimbursement for successful unfair· business practice actions.

0

We found in

our consumer protection section, our environmental protection section, our housing enforcement unit, that unfair business practice
actions can be a very valuable weapon, in addition to other charges
that are brought.

My final recommendation ties in with a thread

which runs throughout the Auditor General's report relating to
management.

No enforcement system regardless of the efficiency or

expertise of its enforcement personnel in its field office staff
can achieve its goals without an administrative management system.
This is as true with public law offices as it is with a stage
agency.

The Department must develop systems for management report-

ing, time accounting, and program performance coupled with the
development of comprehensive workload standards.

These systems

should significantly improve the Department's ability to implement
a superior enforcement program.

In conclusion, we are encouraged
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by the Department director's response to the Auditor General and
particularly to this committee's involvement in the efforts to more
effectively protect the public health and the environment from
hazardous waste and we genuinely look forward to a mutually beneficial relationship with the Department and with this committee.
CHAIRWOMAN TANNER:

Are you intending to work closely or

have you been invited to work with the Department in any of these
recommendations?
MR. LEO:

Well, we are hoping to discuss these with the

Department at greater length.
CHAIRWOMAN TANNER:

Are there any questions?

ASSEMBLYWOMAN WRIGHT:

I only have one point I'd like to

make and I think that you're making it.
other legislation.

You're not looking at any

I think what I'm hearing from you is that you

feel that everything that's in place if it was just handled differently,

we really do not need any more legislation as far as en-

forcement is concerned.
MR. LEO:

I think that by and large, that's true.

Certainly if all of the existing laws and regulations were assiduously enforced, that by itself would increase protection to the
public and to the environment significantly.

There are a number of

areas that we've discovered as we prosecute cases, particularly in
the regulations that accompany the act but also with some laws as
well, where there need to be changes made mostly to enhance delegation from the director of the Department down to local levels so
that county health officers and local health officers in addition
to Department officials can, for instance, require that certain
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facilities comply with regulations.

0

ASSEMBLYWOMAN WRIGHT:
MR. LEO:

Thank you.

CHAIRWOMAN TANNER:

0

I like that term local.

Thank you very much, Mr. Leo.

Our

next. witness will be Mr. Hank Martin, Director of Environmental
Quality, California Manufacturers Association.

Thank you very

much for being here.
MR. HANK MARTIN:

Mrs. Tanner, committee members, thank

you very much for allowing me to speak today on what is undoubtedly
the environmental issue in California.

0

I am not going to restate

what is in the Auditor General's report.
there.

We all know what's in

Rather I'd like to respond by presenting what our associa-

tion's recommendations are for future action in the field.
0

Speci-

fically I'd like to speak in the areas of regulations, inspection,
and enforcement.

It's the California Manufacturers Association's

view that development .o f a cohesive set of waste management regulations based on the existing laws and implementation of an adequate
inspection and enforcement program for those regulations should be
the top priorities for the division within the DHS.

It may sound

kind of strange to hear an industry representative call for more
regulation and stepped up enforcement, but as I go on, I think
you'll find our reasons are logical.

D

First, let me talk a little

bit about the neeq to develop some regulations that people can
shoot at.

Right now, for example, what is a hazardous waste .is not

really established.

The existing laws identify over 700 hazardous

materials and 150 extremely hazardous materials.

But there is no

procedure for defining quantity limits, concentration limits,
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reachability, that sort of thing.

What does exist is and as yet

unadapted California assessment manual and I think it's interesting
to note that the leaching test is so strict that if you impose that
test on the majority of natural California soils, they would be
classified as hazardous substances.

A more practical example on

illustrating the need for these regulations or procedures is mining
waste.

Here you have materials which I think everyone will agree

should not be put just anywhere but neither are they so hazardous
as to warrant being put in a Class I
CHAIRWOMAN TANNER:

facility.

About how much of that mining waste

is put into a Class 1 facility?
MR. MARTIN:

As you know, that's a good question.

I

don't think anybody can answer that.
CHAIRWOMAN TANNER:

Can you give us a rough idea?

reason for my question is we have such a limited landfill

The
capacity,

and if it could be proven how much there is for one thing and if
that material doesn't need to go into a Class I facility, it would
certainly be a very important factor.
MR. MARTIN:

I agree entirely.

CHAIRWOMAN TANNER:

Who would know how much is being

generated and how much is being disposed of?
MR. MARTIN:

Well, as you know, that's a real sensitive

issue particularly from -CHAIRWOMAN TANNER:
MR. MARTIN:
answers to that.

Right.

Because of fees?
So I personally don't have any

Another related issue which I think needs to be

addressed is the concept of diminimus levels.

Right now a home-

owner who has a quart of pesticide really has no legal option as to
36

0

what to do.
0

Do you want to call up a waste hauler and have them

hauled away to a Class I site.

I think that's kind of ridiculous.

What needs to be done is to set a diminimus level for each classification of waste depending on the degree of hazard.
0

Levels under-

neath that could then be put safely into Classii sites or even in
minicipal landfills.

Our association would like to see the develop-

ment of reasonable regulations and procedures defining hazardous
waste.

In addition to that, we think it necessary that those wastes

that are defined as hazardous be classified according to the degree
of hazard that each poses.

You could see a system in which very

hazardous material such as highly concentrated PCB, for example,
would head the list and they could be very tightly controlled with
priority attention and materials which are not really hazardous
such as the mining waste I mentioned, drill tailings, those sort of
things that could be less tightly controlled.

The result of a

system like this would provide a number of benefits.

First, to

identify those wastes that are most hazardous and you have strict
control over anything over the diminimus levels that you've set.
Secondly, materials such as the mine tailings could be put into
Class II sites or used as fill and like you say, it would greatly
reduce the strain on our Class I

sites.

We realize that classifying

every compound separately is not a feasible task.

However, for our

purpose, compounds within similar areas could be classified.

These

classifications could include the concentration limits and they
could be put into classifications such as extremely hazardous, and
say controlled for lack of a better term.
CHAIRWOMAN TANNER:

I have a feeling that perhaps Dr.

Stephens, the Chief of the Division, will respond to your questions or
suggestions.
37

MR. MARTIN:

The second topic that I want to cover is

stepped up inspection and enforcement.

Our association has gone on

record many times in the past saying what is needed for an adequate
hazards waste management system is not more legislation but adequate
enforcement of the legislation that we now have.

The Department

doesn't need more doctoral level toxicologists, chemists, upper
level managers.

What it needs are leg men -- inspectors who can go

out and educate waste generators and disposers who may be ignorant
of the law and cite the willful and negligent violators.

This desire

for increased inspection and enforcement activity is based on two
considerations.

First, we sincerely believe that a majority of vio-

lations are neither willful or negligent.
because people are ignorant of the law.

Rather they come about
Multi-nationals who have

resources to hire huge environmental staffs can't always keep up
with the many laws and regulations that come out in the environmental
field.

How then can you expect a three man electroplating shop or

small medical laboratory to do so?

If an adequate number of informed

inspectors were routinely sent out with the objective of assisting
firms in complying with the law and not just in issuing citations,
we really believe that a substantial number of problems could be
avoided.
CHAIRWOMAN TANNER:

That was illustrated by Mr. Leo's

testimony regarding the plastics company.
MR. MARTIN:

The second and probably most important reason

that we advocate increased inspection enforcement is the legislative
and public backlash that occurs every time a major accident or problem site is identified.

One incident, just one, results in a

perceived or real health hazard to the public and just fuels the
0

public perception that industry as a whole is not responsible in its
hazardous waste management and that you as government can't control
the problem.

O

This public viewpoint then makes it practically im-

possible to get new sites for well run disposal facilities that we
really need in California.

I think a prime example of a serious

incident which didn't need to happen is the near disaster in Santa Fe
Springs this summer.

I know you are all aware that the operator

under the guise of being recycled was storing literally thousands of
barrels of toxic materials on the banks of the

S~nta

Ana River.

I

don't want to go into detail on the fire, the massive fish kill, etc.
The point I want to make is it didn't have to happen.
run for over 20 years.

The site was

The Water Quality Control Board and the

Department of Health Services have long had the authority to go in
and enforce existing laws.

They could have forced the operator to

cease and desist or they could have even gone in, done a clean-up,
and presented the operator a bill.

I don't know why that wasn't

done.
CHAIRWOMAN TANNER:
MR. MARTIN:

I don't either.

But what I do know is if it had been done at

a time when it was necessary, we wouldn't have had the fire and the
clean-up bill we are looking at today or the clean-up bill then would
not have approached what we are looking at today.

An effective in-

spection and enforcement program will have the effect of assuring
that all disposers and generators know what the law is and will
identify those few who willingly or negligently disobey the law.

39

CHAIRWOMAN TANNER:

An inspection wouldn't help the

Santa Fe Springs situation because the nepartment knew of the problem
and there was no action taken.
MR. MARTIN:

True.

The overall result of a good program

such as this like I said would insure that everybody knows what the
law requires.

You'll know who the people who are disobeying the law

are and you'll have a well-run program that the public can have
confidence in.

Public·confidence will help you as government and I

know it will help us as industry.

One last point I want to raise

before I go is where does the buck stop for a person who wants to
know some answers to a hazardous waste question?
three tiers of government.
that are involved.

There are many agencies in every tier

This has to be sorted out.

have identified it.

You know there are

Previous speakers

I don't think it's going to be one quick bill

out of the Legislature but I think that needs to be considered now
and get some progress started.
CHAIRWOMAN TANNER:

I'm hoping that the new Division of

the Toxic Materials in the Department of Health Services will be that
one agency or one body that we can go to if there are problems and
to get the information.

Let's hope that there isn't another reorgan-

ization.
MR. MARTIN:

I agree.

CHAIRWOMAN TANNER:

Thank you very much, Hank.

Are there

any questions?
ASSEMBLYWOMAN WRIGHT:

I think what I personally would like

to see from this committee when we are through with this is maybe
ourselves sitting down and giving some directives, whether they be in
resolution form or what.

We need definite directives towards the
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Department of Health of what we anticipate they should be doing.
0

I

think we're getting enough information fed into us now so that we
have an idea of what some of the problems were.
CHAIRWOMAN TANNER:

0

Well, it's clear that because of the

interest this committee has taken in the problems we are just going
to have to act as an oversight committee to continue to see that
progress is made.

Mr. Elder.

ASSEMBLYMAN ELDER:

Well, I've read the Auditor General's

report and it seems to me that it's really long on casting blame
and slow but sure in terms of specific recommendations as to what

0

ought to be done.

Maybe that's appropriate because most people there

are auditors or accountants and not really systems analyst management people.

I would observe from some of the discussion I've heard

so far that I am told that we would need how many attorneys in order
to facilitate the representative of Los Angeles' proposal and there
certainly doesn't seem to be any shortage of attorneys, but the
country of Japan has twice the number of engineers that we do in
this country and really these are engineering considerations to a
large extent.

The City of Chicago, for example, has more attorneys

than the entire country of Japan and it seems to me that what we
need is not a litigious response to this but we really need some
contingency plans.

We need some engineers -- people who know what

they are doing in dealing with this because as I understand it RCRA
was 15,000 pages long -- 15,000 pages long.

How are inspectors

going to go out and educate operators with a 15,000 page set of
regulations.

That's really hoping for a heck of a lot and I would

only observe from my own personal experience that we had an oily
waste water line break in Long Beach not long ago and a representative,
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I believe it was from the Regional Water Quality Control Board - came
out and he called the Department of Fish and Game because they knew
that the water was going to wind up in the storm drain which would
ultimately wind up in the Los Angeles river which would ultimately
wind up on the beach at Long Beach, but nobody called the county
engineer or the flood control district to trap that stuff in a
catch basin which is where it could have then been pumped out and
you know you look along the Los Angeles river and you see these
black streaks coming down from the opening of the flood gates and
that's not from rain water, that'-s from various kinds of substances
that come out.

It just seems to me that we are just totally lacking

in terms of contingency plans in terms of inter-agency cooperation
agreements.

How do we handle this and the litigious approach seems

to me to be just compounding the lawyer's heaven that we have
created out there.
CHAIRWOMAN TANNER:

Thank· you.

ASSEMBLYMAN ELDER:

I'm the echo of that.

CHAIRWOMAN TANNER:

Our next witness will be Captain Dwight

Helmick from the Department of Highway Patrol.
ASSEMBLYMAN ELDER:

A truly responsible agency.

CHAIRWOMAN TANNER:

Yes.

CAPTAIN DWIGHT HELMICK:

Thank you, Madam Chairman, members.

I am Dwight Helmick representing the Highway Patrol.

I would like to

make just several brief comments and then introduce Chief Jack Vallas,
the Commander of our Enforcement Services Division, who may be able
to address some of the specific questions that your staff has asked.
First of all, if I could just briefly discuss two items that were
talked about earlier by the members.
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First of all, Mr. Hayes in his

comments indicated that there had been no truck inspections in the
0

last several years.
been inspected.

I'd like to clarify that in fact trucks have

What has not been inspected inasmuch as the regula-

tions were not adopted until recently were the cargo containers on

0

those particular vehicles.

The Highway Patrol operates 56 scale

facilities and we have 67 officers that work 24 hours a day statewide, 365 days a year inspecting the actual truck apparatus.

It

is now just because of the regulations being adopted that we will be
in the business of inspecting the containers on those particular
vehicles.
CHAIRWOMAN TANNER:

But the trucks.

That is just the

trucks.
CAPTAIN HELMICK:
0

We have been inspecting all trucks,

Madam Chairman.
CHAIRWOMAN TANNER:
~n

And this has nothing to do with focusing

on the hazardous waste.
ASSEMBLYMAN ELDER:
CAPTAIN HELMICK:

What do you do with the citations?
Our citations that we issue are a criminal

matter, Mr. Elder, and they do, of course, end up through the district
attorneys and are prosecuted in that particular manner.
of course, goes back to the local government.
receive any of the money.

The money,

The state does not

Another comment I would also agree with

what Mr. Leo commented on and I'd like to at least advise the
committee today that Governor Brown just last Wednesday initiated
a task force at the request of the California District Attorneys
Association.

We were asked to attend and did and there will be a

task force to try to implement the recommendation that Mr. Leo gave
you in regard to better coordination between
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dist~ict

attorneys,

state agencies, Department of Health Services, and Cal OSHA to insure
that there is an intermingling of information as well as better
coordination between all these folks to insure that we know where
in fact the problem areas are but I think he's got a very valid
point and certainly will be starting in the very near future.

I

also agree wholeheartedly with Assemblyman Elder and his comments
in reference to that there is a drastic need for better communication
and coordination.

We probably have ample laws and regulatory author-

ity at this time.

It's simply getting everyone together to insure

that we are all talking and know what we are trying to do out there.
The Highway Patrol's responsibility, of course, is only on the
highway and I'll address my comments specifically to on-highway
management.

The Legislatur·e has passed what we feel are some very

important pieces of legislation in the last several years.

SB 183

and AB 2109 of 1980 established a scene management for on-highway
spills and basically what that legislation did was coordinate that
the traffic law enforcement agency is the
incidents of hazardous material spills.

seen~

manager for on-highway

So for all state highways,

of course, that's the California Highway Patrol and, of course, for
the local government, it's the local police department or, for
example, I think the City of Los Angeles delegated that to their fire
department.

But the Legislature did realize and took some positive

action to insure that somebody is in charge out there.

Not to so

much give specific orders and tell folks how to do their job nut to
be sure that one person is out there trying to coordinate everyone's
effort to see that this gets cleaned up.
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CHAIRWOMAN TANNER:

0

on a highway?
CAPTAIN HELMICK:
spill on the highway.

0

What happens in the case of a spill

If I can use this as an example of a

Once the officer gets there or once we are

notified of a spill, we initiate immediately a notification to the
Office of Emergency Services.

In the legislation I just talked

about, the Legislature requires the Office of Emergency Services to
coordinate a statewide contingency plan.
that.

They have been working on

It's in draft form and very close to its final form.

That

plan sets out a long list of procedures in which notification is
made to various individuals, specifically the Water Quality Board,
the fire departments, the sewer boards, and the various agencies
that would be involved.

But specifically as to an individual spill,

once we get there the law enforcement's responsibility I'm referring
to-on highway is first of all to make notification.
priority.

That's top

Second priority, of course, is to protect the safety

of other motorists.

Do anything they possibly need to insure that

the area is blocked off or not allow motorists to go through and be
injured.
ASSEMBLYMAN KONNYU:

Just a minute.

What about identifying

whether the stuff that's on the road is hazardous or not which was
a critical problem, for example, in one of the bridge spills in
San Francisco where a whole afternoon's worth of traffic was all
screwed up and turned out to be talcum powder or something like that.
CAPTAIN HELMICK:
Mr. Konnyu, two things.

Yes.

In that particular incident,

If I can answer that question.

We have just

spent literally thousands of dollars and hours in training our people.
We work with the Fire Marshal in a 3-step module training plan to
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teach all fire departments, law enforcement, and emergency responders
in the State of California to be better equipped to deal with that
particular topic.

Module I has been done.

The Fire Marshal because

of funds I understand has not moved forward with Modulesii and III.
We in the Highway Patrol have our own resources and are now in the
process of going ahead and preparing that module training which will
be given or made available to everyone within the State of California.
Also we quite frankly did a lot of educating of our people.
particular incident, of course, we had a powder.

In that

There was no sub-

stance or containers in which the officer could get any indication
of what it was.

In most matters, our only recourse was to notify in

that case Cal Trans to notify the clean-up department of it to come
out to the scene with their scientists or chemists to try and
analyze what the substance was.

And it did take time, no question.

We do not want and have not instructed our officers if in fact they
cannot identify to just assume that it is not a dangerous substance
or to make any assumption that in fact may be dangerous to people's
health.

In years past what would have happened probably in that

type of scene the fire department would have been called and we
would have asked them to wash it into a drain system only to find out
two days later that maybe it was something other than talcum powder
in that particular case.
CHAIRWOMAN TANNER:

Isn't the hauler required to list the

substance that's being hauled.
ASSEMBLYMAN KONNYU:
CAPTAIN HELMICK:

The guy left the scene.

To answer your question, that's accurate

and again your committee last year was very helpful in passing some
legislation to tighten that as Mr. Konnyu indicated.
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The unfortunate

experience and a lot of these that you see on the T.V. is the thing
0

where literally our officer comes onto a container or barrel, a bag
of some substance, and the hauler has gone many hours prior to that.
If in fact their loads are properly placarded, we can tell instanta-

0

neously.

We've got a 24 hour communication radio network established

in the State of California and our officers can call any place in
the state and our dispatchers have been trained and they can give
back at least some preliminary knowledge on the danger of that substance before we go any further.

But again in that case all we had

was a substance, no containers, nobody was around to tell us who
dropped it.
ASSEMBLYMAN KONNYU:
incident.

And that, of course, is not a unique

In many cases, they leave it.

That's my question.

In

reality, if you don't know what the stuff is, it can occur many
times.

What is the criteria upon which you made decisions and what

kind of decisions do you make?
CAPTAIN HELMICK:

Our decision processes at this time if

in fact the officer does not know or have any indication of what it
is, the public safety is priority no. 1.

He is instructed at that

particular time to make an effort to and if he can't find out, to
bring someone to that scene who can give us a fair answer as to
what it is.

We do not want our individuals to make any decisions on

their own without the knowledge or the expertise at the scene.

In

reality we prefer to inconvenience the traffic somewhat to insure
that there is not a tragedy.

Time element is a problem.

Getting

folks like it have been very helpful, but it is the time element to
get them from where they are based to the scene especially on that
bridge that day when we had the traffic backed up for about 18 miles.
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To get those folks through to that scene was a problem :
coordinating throughout the State of California.

We are

We are using our

aircraft and quite often our helicopters to get people to the scene
quicker to try to identify that particular substance.
ASSEMBLYMAN KONNYU:

Were there ever any spills of that

nature that were unidentified and which later turned out to be significantly hazardous material.
CAPTAIN HELMICK:

Oh, yes.

By all means.

I certainly

don't have the list here in front of me today but I can give my own
experience in the Los Angeles area that I was personally involved .
with.

I recall several where some of our officers were very seriously

injured to the point of retiring when they dealt with a substance
that they thought was maybe simply a powder only to find out later
it was some chemical that was very dangerous.
at all.

That's not uncommon

To further my comments if I can somewhat on the scene

management, we are now in the process and again this kind of addresses
one of the comments Mr. Leo indicated and again I'm referring to
on-highway.

We published a document for our field commanders

directing them at the request of Commissioner Craig to get out and
coordinate.

We are asking for memorandums of understanding with all

the local responders, specifically the fire departments to insure
that when we have a spill on the highway that it is taken care of in
as efficient and as safe a manner as possible.

I'll be the first

to admit that all these plans have not been completely implemented
and are not working as smoothly as we would like them to be.
think we made a major step forward in this area.

I do

I think it's working

as smoothly as any new innovative program would work in this area and
I will say every time we have one of these spills, we learn a great
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0

deal.

0

We have a process where there is a detailed briefing after

that particular spill where we do a lot of criticism of ourselves
to try to find out just where we made a mistake and what we can do
in the future to improve.

0

down in San Ramon.

The latest one, of course, was the spill

We learned a lot of things from that particular

spill, thank goodness.

When the Newhall spill occurred several

weeks ago, we didn't have those same problems because in the meantime,
we already notified all our commanders of the lessons we have learned
at San Ramon.

I think these things are very important and I think

we hope that obviously they continue in that regard.

0

CHAIRWOMAN TANNER:

It seems to me that a lot of great

progress has been made because just a year or two ago everything was
just washed down into the drain.
CAPTAIN HELMICK:
CHAIRWOMAN TANNER:
that

h~s

I am sure you're correct.

And so it's just tremendous progress

been made.
CAPTAIN HELMICK:

credit.

No question.

Again we give the Legislature a lot of

There have been some major bills which we tried many years

to get passed and couldn't and it's been just the last few years and
one of them being 1012 that this committee passed unanimously last
year and as of July 1 of next year is going to put a tremendous
handle on the hazardous materials.

Not the waste, the materials.

The other aspect of this industry is to insure that their trucks are
properly inspected and properly moved in the state and these are some
major steps forward and I honestly believe there is going to be a lot
of progress seen in the next couple of years because of this legislation.
CHAIRWOMAN TANNER:

Yes.
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A question from Mr. Elder.

0

ASSEMBLYMAN ELDER:

When does

~azardous

material encompass

hazardous waste?
CAPTAINHELMICK:

A hazardous material can, in fact, become

a hazardous waste if it's spilled, Mr. Elder.

The definition that's

pretty much being used and I'll probably leave that to some of the
chemists here is that a material in its virgin state is not a waste
until it has been utilized or in fact has been spilled from a
container onto the highway.

So an acid that has not been utilized

can be classified as a material and comes under the purview of
AB 1012 by Mr. McCarthy.

If, in fact, that substance is later used

in a manufacturing process or whatever process they use it, the
resulting product after it's been used becomes a waste.

Also, it's

been pretty well defined that if it leaks from its original containers
onto the highway, at that point that material becomes a waste.

The

main thing I think is we have to look at the two pieces of legislation

SB 825 of several years ago which I think that the Auditor

General was referring to today and this 1012, and if you put them
together, in reality we've got the whole area pretty well blanketed.
I think at this time for on-highway transportation," SB 825 specifi-

'
cally talks about the waste and how the health services will
issue
the registration to haul it and, of course, 1012 with the exception
of waste all other materials are required to have a license issued
by the California Highway Patrol before they transport it on the
highway.
ASSEMBLYMAN ELDER:

So we have both materials and waste

handled, however they are defined.
CAPTAIN HELMICK:

Yes sir, we do at this time.

will effective July 1 when 1012 takes effect.
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Well, we

There is a six month

f

delay and again Chief Vallas can talk a little bit more, but we are

0

gearing up right now to be ready for the July 1 date.
CHAIRWOMAN TANNER:
much.

0

All right.

Thank you.

Thank you very

Assistant Chief Jack Vallas is coming up and he is from the

Enforcement Services Division of the Department of the California
Highway Patrol.
MR. JACK VALLAS:
members.

Thank you, Madam Chairman, committee

I appreciate the opportunity to be here today and the in-

vitation to answer any of your questions and to help clear up any
problems that may have developed in the last year or so.

My name

is Jack Vallas and I am the Assistant Chief for the Enforcement
Services Division within which our motor carrier operations section
. operates and motor carrier, of course, is that particular unit which
oversees the hazardous waste inspection program and our hazardous
materials inspection program.
CHAIRWOMAN TANNER:

I understand you haven't been able to

do much until recently.
MR. VALLAS:

Well, that's not quite true, Mrs. Tanner.

You're quite correct in that the regulations haven't been developed
until just recently.
CHAIRWOMAN TANNER:
MR. VALLAS:

How recently?

Oh, it's been a month now.

They were developed

and were passed, I understand as an emergency measure, and we reviewed the regulations.

We have them now and we're about ready to

begin our 825 inspection process on hazardous waste.

All we are

waiting for now is the submission of the applications from the
Department of Health.
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CHAIRWOMAN TANNER:

I want to pursue that.

The law was

passed when?
MR. VALLAS:

1979.

CHAIRWOMAN TANNER:

And last month the emergency regula-

tions were adopted?
MR. VALLAS:

Yes, ma'am.

CHAIRWOMAN TANNER:

Now what about the haulers?

The

industry itself?

Did they participate in the hearings on developing

the regulations?

Do you have any idea?

MR. VALLAS:

Well, the normal course of developing and

adopting regulations is that before they are adopted, they will go
out for public comment and the comments then are reviewed and incorporated if applicable and the regulations will then be adopted
but under the emergency, what they'll do is pass the regulation and
go out for public comment thereafter.

Now whether they've received

these yet or not; I don't know.
CHAIRWOMAN TANNER:

I don't suppose that question should

be directed to you but it did bring that thought to mind.

If there

were three years to develop regulations, it would seem to me that
those people involved like the haulers or the generators of the
waste would have an opportunity to participate in developing the
regulations, or at least be aware emergency regulations that suddenly
are developed.

I don't think that was the intent of the law or the

bill that was passed originally.

I think that's something that's just

really unfortunate but, of course, that is not something you can
respond to, I am sure.
ASSEMBLYMAN ELDER:

As stated earlier by department staff,

the citations are essentially turned over to the counties for collection
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c

and for the revenues involved in terms of fines and so on.

0

Do you

attempt to compile statistics from these citations as to the abusive
haulers relative to the state of California as opposed to distributing
the tickets by a county-by-county basis?

!o

MR. VALLAS:
process.

I'm sorry.

I think you misunderstand the

The citation is not turned over to the county.

The cita-

tion written by the Department is actually prosecuted by the Department.

In other words, we'll either issue a citation or go by way of

complaint through the district attorney's office and our officer who
issues the citation is the one who actually appears in court in the
normal judicial process.

What he meant w&s that the fine that's

assessed if the person is found guilty is turned over to the locals.
ASSEMBLYMAN JOHNSON:

What I'm concerned about is the

aggregation of the information resulting from the violation.

In

other words, if it's XYZ Trucking Company and they have a number of
incidents in various counties throughout the state, are those figures
compiled at some point so we can get some profile on the operation
of XYZ Trucking Company.
MR. VALLAS:

Yes.

We do attempt to compile the information

and build a profile as you call it whenever a company shows an
inclination to be a violator let's say and that particular company
has three or four different violations during the year.

We would

become aware of that.
ASSEMBLYMAN ELDER:

You say you attempt to put out the

count of report that aggregates this?
MR. VALLAS:

Well, no, we don't put out a report.

We

attempt to collect the information and then do follow-up investigations.
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ASSEMBLYMAN ELDER:
MR. VALLAS:

So, you go to the site?

Yes. We'll send our inspectors to the site

to do a follow-up.
ASSEMBLYMAN ELDER:

One last question.

Do you think it

would be helpful to make the driver personally responsible for the
way their trucks are loaded as opposed to the company?
MR. VALLAS:

In some instances, Mr. Elder, the drivers were,

in fact, personally responsible for the incidents that occurred.

Two

of them I have in mind is the one at San Ramon and the other one at
Castain.

The drivers were solely responsible for those particular

incidents.
ASSEMBLYMAN ELDER:
MR. VALLAS:

What happened to those people?

The cases are still pending right now and

prosecution is being considered.
ASSEMBLYMAN ELDER:
MR. VALLAS:

It can be both.

CHAIRWOMAN TANNER:
MR. VALLAS:

Would that be criminal, civil or what.

Oh.

Continue.
Well, we have actually two programs which

address hazardous materials and hazardous waste as Captain Helmick
described.

One under 1012 which is our motor carrier inspection

program dealing with the licensing of carriers of hazardous materials.
What we will do under that program is license the operators, send
our inspectors to the terminals where we will conduct an inspection
of their business, their maintenance records, the hours of service
of their drivers and randomly as the vehicles are available, we
would also inspect their vehicles.

Under the hazardous waste law,

or 825, we would receive an application from the Department of
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Health Services that a particular company is applying for an annual

0

renewal or an initial license.
CHAIRWOMAN TANNER:
MR. VALLAS:

0

No.

We would send an inspector.
Has that been happening?

We haven't received the applications yet

·but we do anticipate receiving them by December.
start officially by December.
for several months now.

It will actually

We have been doing it unofficially

We will then send our inspector to the site

who will do essentially the same kind of inspection that they do
under 1012.

They'll inspect the maintenance records, the business

records, the hours of service, but the major difference here is that
0

the company will be required for this inspection to produce every one
of their vehicles in a fairly sanitized condition and safe location
on those premises for our motor carrier inspectors to perform their
inspection.
CHAIRWOMAN TANNER:

Have you had an increase in staff for

that purpose?
MR. VALLAS:

We have for our hazardous waste program.

We

have increased the staff by four person years.
CHAIRWOMAN TANNER:
MR. VALLAS:

Will you be able to handle it?

Yes, we will be able to handle it.

I might

add at this point so that there isn't any thought that we have been
sitting on our hands, that for the last three or four months, we
have devoted over a thousand hours to waste hauler inspections.
have inspected 176 terminals, 481 vehicles.

We

There have been 35

vehicles which were put out of service as imminently hazardous and
there have been over 14,000 violations of various types found.
all this even prior to the regulations coming into effect.
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Now

CHAIRWOMAN TANNER:
MR. VALLAS:

Yes.

And does that conclude your testimony?
I'll be happy to answPr any questions

you may have.
CHAIRWOMAN TANNER:
Thank you.

All right.

Thank you very much.

I'd be interested to hear if there is anyone here who

1s in the business of hauling waste.

Is there anyone here who would

be willing to tell us how those emergency regulations affect your
industry.

Would you identify yourself.
-

Ms. Gerry Farris:

Thank you.

I'm

Gerry Farris representing

the liquid waste haulers with San Bernardino and Riverside Counties
and as far as being inspected by the Highway Patrol, as of right
now, we are inspected for just emergency things that would be on
the trucks, such as brakes, the undercarriage, valves.
that.

We do not have any new regulations.

because we want to know what to expect.
the time you come.

We are looking for them

We want to have it ready by

We do not have that information yet.

we will get it soon.

Things like

Hopefully

With our permitting and our new permitting

that will be coming up at the end of the year so I understand, as
soon as we apply for our hazardous waste hauling permit, we will get
a temporary or an interim permit to operate and then they will come
and inspect the trucks.
CHAIRWOMAN TANNER:

Do you have any idea what they are

going to inspect for?
MS. FARRIS:

At this point, we have asked.

We have had the

motor carrier to our terminal and he has told us he does not have
that information yet.

As soon as he gets it

this is in San

as soon as he gets it, he is

Bernardino and Riverside Counties
going to get it to us.
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0

CHAIRWOMAN TANNER:

Does the information come from the

Department of Health Services?
MS. FARRIS:

Right.

The information that we are looking

for would be coming hopefully with the renewal of our permit application.

Hopefully, it would be coming with that because that's what

we are looking forward to see what we are going to be expected to
have.

As far as industry working with the motor carrier being on

the hazardous waste services out of Washington, D.C., being on their
board, we do have a DOT task force.
California and is working.

One of the members is here in

He is a manufacturer of tanks.

course, he is very interested as a manufacturer.

Of

What is DOT and

what is the Department of Health Services going to be asking, because
he· is going to be a manufacturer of it and we are looking forward as
of right now.

They tell me they do not have the information.

CHAIRWOMAN TANNER:

Thank you very much.

You see, Captain,

that is confusing for the haulers and, of course, how dq we prevent
it?
CAPTAIN HELMICK:

If I may, Madam Chairman.

I would

suggest that the question be asked of Health Services a little later.
I think what the lady is referring to is, of course, the regulations
that you referred to today that may have been some time in coming
and those, of course, are the regulations that we have

ju~

received

and that we will be enforcing and certainly I would assume that
Health Services is going to make some effort when they apply for
their registration next year to insure that they get a copy or at
least some information on them.

I'm sure she is accurate up to this

point because we have not seen them until just recently or we've
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seen them but we've not had them finalized until just recently.
CHAIRWOMAN TANNER:

When the Department testifies again,

I would hope that you would comment on that because I think it is a
very important question.

Thank you very much, Ms. Paris.

The next

witnesses will be a group of witnesses, a panel of witnesses.
Ms. Carol Bingham who is the Principal Program Analyst of the Office
of the Legislative Analyst and her colleague and she will introduce
herself:

Mr. Dennis Webb, Acting Chief, Procedures and Regulations

Development Section of the Department of Health Services: and

Mr. Charles Cordell, Excise Tax Administrator, State Board of Equalization.
ASSEMBLYWOMAN WRIGHT:

Excuse me just one minute.

Will they

be responding to the questions that you had posed in this area?
CHAIRWOMAN TANNER:

Yes.

ASSEMBLYWOMAN WRIGHT:

They will be responding.

So far, I don't see any answers to

any questions.
CHAIRWOMAN TANNER:

It's pretty hard to get the answers.

Would you introduce yourself.
MS. CAROL BINGHAM:

Good morning, Mrs. Tanner.

Carol Bingham from the Legislative Analyst's Office.

I'm

The Committee

asked us to provide an overview of the Department of Health Service's
budget for hazardous waste control.

To do this, we would like to

discuss three tables which we prepared with the assistance of the
Department.

Margaret, have you passed those out?

We have three

tables in a packet which should have been provided to members of the
staff.
CHAIRWOMAN TANNER:

It might be a good idea because the

people 1n the audience don't have any idea of the questions we asked
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so you may mention the questions we asked when you are responding
to them.

Would you?

Would that be possible?

Just on a general

basis.
MS. BINGHAM:

O.K.

I was going to say I have the questions

still sitting right in front of me.
sponding to are in three areas.

The questions that we are re-

First of all, an overview of the

budget by funding source, the second, what functions the department
has performed in its hazardous waste program, and the third, what
proposals have been submitted in the last two years and what was the
legislative action on those proposals.
that we will be presenting to you.

So those are the three tables

The first table is on the fifth

page of your handout and it displays hazardous waste control program
expenditures for state f ·iscal years '78/'79 to '81/'82.

We found

significant problems in compiling the data for this table.

I'd like

to say, we received several different versions of the figures on the
table, and the Department was unable to reconcile the figures.

We

wouldn't be surprised, in fact, if they presented the different
numbers to you this afternoon.
points about this table.

Fifth page.

The first.

dramatically over the last four years.

I'd like to make four

Expenditures have increased
The table shows expenditures

over approximately $1 million in '78/'79, and they project about
$1.4 million in the current year.

The second point is that the pro-

gram is funded primarily with approximately equal shares between
the hazardous waste control account, which is $2.7 million and
Federal funds $3.1 million.

There is also $63 thousand General

Fund and $1.5 million from the Energy and Resources Fund.

You'll

note that there is a large number under the General Fund for 1980-81.
This was for the abandoned dump site search which was transferred
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over to Energy-Resources funding in 1981-82.

Funded programs are

new and they are all listed on our last table.

You'll probably ask

the question, what's happening with the federal

~udget

because, as

you'll note, there is quite an amount of federal funds in this budget.

So far, this program has not undergone any funding cuts.

We

think that Reagan's 12% across the board proposal may apply to this
program.

However, the fate of this cut is uncertain at this time.

We are not sure what's going to happen, specifically with this program, as well as the 12% in total.

In the Bee this morning, they

reported on federal fiscal year 1983 proposals which would not
affect the current fiscal year in this state.

Just for your infor-

mation, Mrs. Gorsuch who is the EPA administrator indicated that
she had proposed cutting hazardous waste by 10% in federal fiscal
year 1982-83.

Apparently O&B has recommended a cut of 65%.

This

was cited as rumor.
CHAIRWOMAN TANNER:
MS. BINGHAM:

A 65% cut?

Right.

Federal funding for hazardous waste

in the federal fiscal year '82.
CHAIRWOMAN TANNER:

All of that affects the superfund.

That's a special fund.
MS. BINGHAM:

I think that's a special fund.

about a two sentence comment this morning.
a detailed budget of the department.
and the budget by function.
list of functions.

This was

The second table displays

It shows the personnel years

As you'll see, there is quite a long

Two comments about the data:

first of all, this

is taken from plans_submitted to the Environmental Protection Agency.
It's not actual.

The Department does not have any data on what the

people were actually doing.

Second, it is the Federal Fiscal year,
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so some of the numbers might be inconsistent with the others on the
other table, because the federal fiscal ye~r runs from October to
September; the state fiscal year runs from July to June.
two years for both fiscal year '80 - 81 1 and for '81 -

0

state and federal funding and person years.

We showed

'82.

It shows

First, you will note

that permitting which has been the subject of some discussion this
morning, had 20.1 person years assigned in
current year.

1

80 -

'81, 22.5 in the

Surveillance monitoring and enforcement had 50 posi-

tions last year, 55 this year.

The abandoned site project is the

next largest user of staff, with 13 last year and 33 this year.

The

remaining staff is assigned to various functions that have been displayed in the chart.
CHAIRWOMAN TANNER:
MS. BINGHAM:

It will take a while to study this ...

Really, we put them all down, so you could

see something that's
CHAIRWOMAN TANNER:

This will

ASSEMBLYWOMAN WRIGHT:

t~ke

a long time •.•

It goes on and on.

Molten salt re-

actor transportation, etc.
MS. BINGHAM:

The Department had been working with EPA.

EPA wanted to test out the molten salt reactor and so they put some
of their funds in the budget to transport the molten salt reactor.
The administration has never compiled a proposal to fund that state
site, and it would need some state funding so it would come before ·
the Legislature.

Molten salt reactors are the latest in technology

for dealing with hazardous wastes.
ASSEMBLYWOMAN WRIGHT:
there, ready to be used.

I know!

We saw it.

It was down

So somebody should get on the mark with

this.
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CHAIRWOMAN TANNER:

I think that is a question that we

should ask as well, ask the Department, because it seems like a
ASSEMBLYWOMAN WRIGHT:

The technology is right there,

sitting there, waiting to be used.
MS. BINGHAM:

Our understanding is that it would cost a

significant amount of money.
ASSEMBLYWOMAN WRIGHT:

Have they talked to Rockwell lately?

I think if they get their people together and sit down and talk,
they'd find out the cost is not prohibitive and it could go into
action right now.

And I think you could get your private industry

involved in it, too.

Maybe it's just the case of someone who wants

to have the first word on that particular item.
the problem is.

It has nothing to do with whether, and I am not

saying that, you know, to you.
is.

And that's where

But that's where I feel the problem

Who wants to take credit for it?
CHAIRWOMAN TANNER:

Well, it's one method.

ASSEMBLYWOMAN WRIGHT:

Well, it is one method, but from the

research work that I have done on it.

I get the feeling that's a

case of who wants to get first
CHAIRWOMAN TANNER:
PETER ROGERS:

Did you want to respond to that?

Did you want to address that now, or lateri

We ...
ASSEMBLYWOMAN WRIGHT:

I've picked it out, so if you want

to do it now, it's all right with us.
MR. ROGERS:

Well, it would be essentially what it is.

It

is a molten salt reactor that has been used ... I am sorry,
Peter Rogers, I am Acting Chief of the Hazardous Materials Management
Branch and this is a store that belongs to EPA, the store I believe
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is in Colorado, and they have offered it to California if we choose
to bring it out here and set it up and operate it.

And the cost of

transporting it out here is maybe about $20 thousand, or not that
much.

But the cost of locating it, establishing it, constructing

the necessary construction involved with it and operating it for a
small length of term runs perhaps a couple of million.
that's the rough estimate.

At least

I think I would agree with Mrs. Wright

that the technology is sound.

We think it's been pretty well demon-

strated that molten salt is a good and effective means of dealing
with some of these substances.

The problem with this specific

facility, it has a very small capacity of something like a hundred
pounds per hour, which is not going to make much of a dent.

But it

could be used to demonstrate the feasibility of the technology and
we are pursuing it.

In fact, they have pretty well decided to go

ahead and bring it out here and store it until we can· work with
private industry and others to get the thing establish~d.
ASSEMBLYWOMAN .WRIGHT:
deal.

Excuse me, but what's with the

There is one sitting there at Rockwell that you don't even

have to bring out from Colorado.
MR. ROGERS:

I am not familiar with that one.

ASSEMBLYWOMAN WRIGHT:

I think maybe we should sit down

and talk with some people from Rockwell.
MR. ROGERS:

We have.

We have had extensive discussions

ASSEMBLYWOMAN WRIGHT:

Did you say a hundred pounds, and

with Mr. Spencer.

the facility they have right there deals with much more than any
hundred pounds?
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MR. ROGERS:

We are not aware of any facility that is

available to us.
ASSEMBLYWOMAN WRIGHT:

They are talking about tons per

day, and I think the state could very well contract with them, and
i t would be a lot cheaper than hauling out.
CHAIRWOMAN TANNER:

Well, what we are discussing here is

the budget and fee collection mainly, so let's ... we can discuss
those, our various technologies with the Department and what is
being used.

I think the questions that we have here in this section

of our hearing is how the fees are collected and that kind of approach.
What about the budget and the fee collection?
MS. BINGHAM:

O.K.

I believe the Department lS going to

address the fee collection question.

Specifically, our Table 3

discusses the budget proposals and legislative action on those proposals.

The table summarizes the proposals for 1980-81 and 1981-82.

A couple of points about this table.

First, the Department

~as

asked for and has received from the Legislature significant budget
augmentations over the last two years.

I'll go over some of the

areas of the increases.

The first under A 1:

22 positions for

enforcement activities.

The second under A 2 and B 2.

There is a

project to search for abandoned hazardous waste disposal sites.

In

the current year, there were 33 positions allocated to this function.
Third:

The Department established an environmental epidemiology team.

This is under A 3 - 9 positions and B 6 which is one more.
ASSEMBLYMAN KONNYU:

Madam Chairman?

May I ask a question?

It's got 33 positions in there, search for abandoned sites.
right?
MS. BINGHAM:

Yes, sir.
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Is that

ASSEMBLYMAN .KONNYU:
MS. BINGHAM:

That are not now known?

I think the Department would tell you that

some of the sites have, in fact, been known, for example, to the
Regional Water Quality Agencies or even to the Department.
think you could say that all of them have been unknown.

I don't

But they

have been unknown to this effort.
ASSEMBLYMAN KONNYU:

~hether

Do you have any insight as to

that, I mean that just sounds like an . awful large number, but this
is a big state.

I don't know.

MS. BINGHAM:

Is that number reasonable?

We had some questions initially about starting

off with so many positions right away in that project, and in fact,
recommended that 10 positions be eliminated in that first-year proposal, but the Legislature granted those positions anyway.

At the

end of that year, the Department indicated that, yes, they have had
problems getting this effort started, and they were, in fact, two
years late beyond the initial one year. · They projected an additional
two-year project in addition to the one-year project they'd already
undertaken, and provided us with some new schedules for how long it
would take them to find all these sites.

And we haven't discussed

it with the Department since then to find out exactly where they are.
I think they are going to be providing status reports on it.
difficult project.

It's a

It has taken them a long time to take on

ASSEMBLYMAN KONNYU:

Do you know if they actually use those

positions for the stated purpose?
MS. BINGHAM:

We have no way of knowing.

ASSEMBLYWOMAN WRIGHT:
MS. BINGHAM:

What about a work plan?

We did succeed in getting a couple of

different items of supplemental report language in the budget
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regarding the various issues that you are talking about.

And we

have seen, for example, a report on that abandoned site program, and
I

believe the Department has committed to providing quarterly reports

on the status of all the activities in the hazardous waste program.
We have not received any of those reports yet.
CHAIRWOMAN TANNER:

We asked you to discuss the history

and the status of the hazardous waste management program and their
budget.

Have they requested a sufficient amount of money and has

that money been available to you to implement the laws that were
passed in the past?
MS. BINGHAM:

Well, we haven't had the time or the staff

to go into the program the way the Auditor General has been able to
go into it.

We have refused requests that have come through the

Administration budget and ...
CHAIRWOMAN TANNER:

Well, have their budget requests

been met?
MS. BINGHAM:

All of their budget requests over the last

two years have been granted by the Legislature with the exception
of four positions in the environmental epidemiology unit, which does
not directly relate to enforcement permitting, or inspections
activities.
CHAIRWOMAN TANNER:

Well, then, anything that was requested

was really granted as far as budget for inspection, enforcement
or ...
MS. BINGHAM:

Yes, that's right.

ASSEMBLYWOMAN WRIGHT:

Excuse me.

Doesn't that kind of

raise the question as to what we have been doing if the Legislature
has been complying with all the requests for budget in this area?
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CHAIRWOMAN TANNER:

Well, I think we should.

We should

ask Mr. Rogers.
MR. ROGERS:
in mind.

I think a couple of things you need to bear

We passed out packages to you.

History of Fees.

One of these is called the

And I would like to refer you to a growth chart

which is in that package.

It's about the sixth page, I believe.

And I think that's quite enlightening.

I think that will help

demonstrate.
ASSEMBLYWOMAN WRIGHT:
MR. ROGERS:
about four packages.

Do you have a list of sites?

It's in that package we gave you.

like to refer you to.

It 1 s about the

One's called History of Fees.

sixth page in that package of fees.

There are

There's a chart which I would

I think what's important is you can see if

you go back four years, we have 25 people in the whole program.
years later we have grown to 146.

Four

And each one of those years re-

presents a substantial increase, as much as 50 o.r 100% increase in
the actual program.

But if you also go back over the last three or

four years, in every one of those years we have had substantial new
legislation, new directives, and new things to do.

So every time we

get staffed up to kind of do what we're supposed to do, we get new
directives and we are always lagging in funds at least a year or so
behind.

For a couple reasons.

One is when a new law is passed, you

are guessing at what it's going to take to implement.

You have to

work with that for about a year to know what you're requiring, what
you're going to need.

AB 2370 is a good example.

And so it's

usually a year later that we go back and say, hey, we need this many
people to do this thing.

So we've never been able to really get up

to the speed of implementing what we're doing, let alone the new
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things that keep coming on top of us.
practical constraints.

In addition, you have some

There are only so many qualified people that

you can hire in any year's time in terms of qualified chemists,
qualified engineers.

Recruiting is a big problem.

Bringing these

people on board, hiring and training them is a big problem.

We

have, in spite of these increases, which look very substantial, I
will agree, if we drew a responsibility curve, it would look even
greater.

The Department has never been able to get up to that point.

And I think this is where we are.
priorities.
month.

We are always having to set

An example right now, the superfund bill was passed last

We have had to divert substantial staff to getting that

thing going and implemented and we will not get new staff to do that
until probably next spring or July.

So there is always these kinds

of diversions to do these things and we're always lagging.
CHAIRWOMAN TANNER:

But if you were short of staff to

implement the permitting and enforcement programs, you could have
requested and/or perhaps you did request enough money, and that
money was granted to you.

Why wasn't staff hired then?

I mean, you

did advertise for staff and they weren't available?
MR. ROGERS:
difficult right now

Well, recruiting in state services is
particularly in engineering.

So when you're

going, for example, from 24 to 50 to hiring 30 or 40 new people in a
year's time, it does take time.
tions established.

It takes time to get the classifica-

It takes time to recruit, hire and train.

But

as Carol pointed out, our budget plan for last year called for 20
positions in permitting.

We did not spend 20 man years in permitting

because we had to divert many of those to the new efforts and new
tasks, like siting, like AB 2370.

So the permitting thing never
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did get up to speed.

We have asked for people and everyone has been

very responsive in -granting those, but we still cannot catch up
because of our backlog.
ASSEMBLYWOMAN WRIGHT:

Just one question.

Are you up to

budget now?
MR. ROGERS:

No.

We have requested approximately, let me

think now, we got superfund and we are asking 36 positions for that.
We have the Governor's initiative and policy directive.

We have some

additional legislation that essentially passed but got hung up in
reapportionment.

•

We expect that to come on in January.

Covering all

of those things, we have put in requests for approximately 100
additional positions by July lst to cover that work load.

Now there

is no way practically we can hire that many people that fast.

And

so we are going to be lagging behind again, and so in answer to your
question, no we are not up to speed at the present time.
ASSEMBLYWOMAN WRIGHT:

So, in other words, you surely have

funds left over at the end of your budget.

You are not hiring all

the people that your budget requires now.
MR. ROGERS:

That has been the case.

One of the reasons

the fee on the hazardous waste fee has not gone up is the fact that
we have not been able to spend the budgeted amounts that are really
always, in fact, I think that same chart shows the budgeted staffing
level and the existing staffing level.

So you can see, each year we

were substantially way behind the actual budgeted or planned model.
As many as 30 positions in many cases.

So these are some practical

problems, and, you know, it's a backlog situation that we are trying
to catch up with.
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CHAIRWOMAN TANNER:
MR. ROGERS:

How do you go about recruiting?

Well, we are using the standard State Civil

Service System, which means, you announce, you send out test
announcements, you have examinations, you have panels, you get
lists.

It takes forever.
DENNIS WEBB:

But that's the way it operates.

Excuse me, Dennis Webb, acting Chief for the

Procedures and Regulations Development Section.

In trying to ex-

pedite the hiring process, the program has requested the delegation
of testing authority down to the program level, with the program
providing the necessary manpower to recruit, interview and process
all new positions.

We feel this will expedite the process consider-

ably, and there have been a number of procedures implemented through
the Department to accomplish this process.
ASSEMBLYWOMAN WRIGHT:

Excuse me.

How about using interns.

Wouldn't that be a speed up process to get people on board and upon
graduation, you just come into line with them, eliminating a system
of paperwork.
MR. WEBB:

We do use a number of classifications, one of

them being an engineering class.ification which basically allows for
the recruitment of those individuals recently graduated from the
university system.

We have requested that the program be able to

give testing on the spot to hire qualified individuals.
MR. ROGERS:

For example, the abandoned site program.

Mr. Konnyu mentioned 33 positions.

Many of those are, in fact,

temporary positions, where we are using student assistants and
graduate students, and what have you.
ASSEMBLYWOMAN WRIGHT:
MR. ROGERS:

Thirteen out of fifteen?

Yes, of the staff.
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Right.

MS. BINGHAM:

I only have a couple more comments to make.

Some of the other functions that have been expanded in the last two
years are alternatives to landfill disposal studies, resource conservation recovery.
B-4.

You'll see three on this list.

A-4, B-3 and

Facility siting - 2 positions last year, and then to implement

the land use program, they established seven positions last year.
CHAIRWOMAN TANNER:

I am curious about that.

the facility siting - 2 positions.

What about

What kind of work do those

positions do?
MR. ROGERS:

They have been involved merely in developing

the siting criteria using the statewide advisory siting committee
that we have established and have also been involved in the Southern
California siting study, which the Department has been very heavily
involved in.
ASSEMBLYWOMAN WRIGHT:
the criteria.

They have been basically studying

So what have these two people been doing?

MR. ROGERS:

Well, these people are involved in the cri-

teria, in reviewing, and in guiding and managing that study effort.
It is a state study.

SCAG is a participant.

We are involved in it.

We have our managers full time on that, and they have been working
with the geological criteria and reviewing the study results, keeping
them on course, and all those things, as well as on a statewide level.
MS. BINGHAM:

The Department indicated to us last year

when we questioned these two positions that these two positions
were needed to do the same type of work in Northern California.

They

were not going to be used .to manage the Southern California project.
ASSEMBLYWOMAN WRIGHT:
MS. BINGHAM:

They kind of expanded since then?

Yes.
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MR. ROGERS:

They are doing both.

They are working on the

statewide siting criteria and have been to some degree working on
the Southern California bank and since we're still in the midst of
that, they will be doing more work statewide as well.
MS. BINGHAM:

Just one more comment.

We have some notes

down at the bottom of the page about Management Issues.

In our

analysis of the 1981-82 budget, we have identified some management
problems.
ment.

We have a hazardous waste control program in the Depart-

We were really unable to track exactly what people were doing

and which functions they were actually being used in, and what was
planned and what was actual, and so on.

As a consequence, we made

a recommendation to transfer the Federally funded positions into the
State support budget.

That's just a technical recommendation, but

it has the effect of increasing the visibility of those positions for
review by the Department of Finance and for the Legislature.
Legislature did adopt a recommendation in that area.

The

They also

adopted supplemental language requiring reports quarterly , on the
functions that have been performed by the unit.

That's all I have

to say.
ASSEMBLYWOMAN WRIGHT:

It is my understanding that you have

not received any ...
MS. BINGHAM:

That's right.

on October 30 or November 1?
MR. ROGERS:

O.K.

November 15th ...

CHAIRWOMAN TANNER:
MR. ROGERS:

Oh.

I believe the first one was due

And what is the status of that report.

It's being developed.

We hope to have it

shortly.
ASSEMBLYWOMAN WRIGHT:

It is four days behind?
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MR. ROGERS:

Yes, it is four days behind.

CHAIRWOMAN TANNER:

That's pretty good, that's not bad.

We can expect it Monday.
CHAIRWOMAN TANNER:

We have someone back there who is

looking hard, very glumly at us.
MS. BINGHAM:

You are from the Department?

That's the end of our presentation.

I'll

sit down unless you have any more questions?
CHAIRWOMAN TANNER:
much.

All right, thank you.

Thank you very

Would you like to comment, Pete, or ...
MR. ROGERS:

Yes, I think I would concur with what

Ms. Bingham has presented.

I think the one chart she gave you on

Table One, I am sorry, Table Two, is in fact a synopsis of what our
planned work program is for this year.

It shows what the program

activities are, how we plan to allocate our resources, and in addition to that in your packages we gave you a detailed work plan which
lays out all of those activities, what the goals and objectives are,
what the milestones are, what the planned output of each one would
be, what the target dates are, and which resources we plan to spend
on each one of these activities.
priorities, if you will.

So in essence, it l .ays out our

How we are planning to spend these resources.

Assuming again we don't get sidetracked on those.

But that's our

plan that we intend to live by and we provided all of you with a
detailed copy of that.

So unless there are other

qu~stions

on the

budget, I'll go ahead and discuss the fees.
CHAIRWOMAN TANNER:

Yes, I meant for you to discuss the

fees.
MR. ROGERS:
established in '72 -

When the hazardous waste program was first
'73, it was decided at that time by the
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Legislature that the program should be

ess , ~ ntially

self-supporting

by fees being imposed on people that dispose of hazardous waste.
CHAIRWOMAN TANNER:

Mr. Cordell, would you come up.

Mr. Cordell is from the State Board of Equalization.

He is an Excise

Tax Administrator.
MR. ROGERS:

O.K., at the same time with'the imposition of

the Federal program in '76, program grants became available through
EPA to assist states in developing their hazardous waste program.
So essentially we have two sources of funding for the program, one
is the fees and one is the Federal Grant from EPA.

The grants

themselves have increased dramatically over the last four years, and
I think there ...
CHAIRWOMAN TANNER:

I was under the impression there

wasn't enough money, and that's the reason we weren't inspecting and
enforcing and permitting.
MR. ROGERS:

Well, I don't think it's so much the lack of

money per se, as are the things I talked about earlier, just being
able to get bodies.

I mean money, we can always raise the fee kind

of thing if necessary to get money.
ASSEMBLYWOMAN WRIGHT:

Not really.

Have you talked to

people lately?
MR. ROGERS:

No, I agree, but theoretically.

All right.

One of the things the growth of that Federal Grant, ' which grew from
about $200 thousand in roughly four years ago to about $3 million now,
is that it has kept the fee down.

The fee did not increase for four

years and the big reason for that is that there was the increase in
the Federal Grant.

So the Federal Grant is absorbing a larger share

of the program than it did in the early days.
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The law required that

the fees be paid by operators of hazardous waste disposal facilities,
whether they're on-site or off-site.

And this is in contrast to the

superfund which taxes the generator who wastes, rather than the
operators at the disposal sites.
CHAIRWOMAN TANNER:

Do you know all of the operators?

You

identified all of the operators?
MR. ROGERS:

I cannot say that we know all of them.

We

are gaining more knowledge of them each day, and we will talk about
that, particularly the on-·site operators.

There is not a lot of in-

formation available or hasn't been traditionally on on-site operation.
It is gaining more all the time, but we still don't have a good thorough accurate picture of what's happening on-site.

O.K.

The amount

of the fee is determined essentially by the level of the program
which is authorized by the Legislature and the fee revenue covers
the difference between the total program cost and the amount of the
federal grant.

One of the problems that we have is the fact that

the fee itself has to be set by

~eg4lation,

which makes it a nine -

month process every time you want to adjust that fee.

And you have

to go through the full public hearing process and everything else.
The fee at the present time is $1 per ton which represents on the
average, I would say, less than 5% of the actual disposal cost.

So

the $1 ton is a nominal amount in terms of what could be considered
disposal cost intself.

In addition to that, there is a maximum cap

of $2,500 per month on any one generator.
CHAIRWOMAN TANNER:
MR. ROGERS:

O.K.

Why is there a cap?
The reason for that was primarily that,

when ...

75

ASSEMBLYWOMAN WRIGHT:
MR. ROGERS:

Is that generator or operator?

Generator.

O.K., in other words, if it's

an on-site facility, you only pay the $1 ton on the first 2,500 tons;
if it's an off-site facility, it's only the first 2,500 tons from
that specific generator and it's per month.

And the reason was that

when the regulations were adopted on that, the purpose was to keep
essentially firms such as U.S. Borax Company, as an example, which
deal with mining and mining by-products who produce a large volume
of a relatively low hazard type of waste and to keep them from
essentially being taxed out of business.
at that time.

That was the purpose of it

And now, I think there is reason to go back and re-

evaluate that where that's still appropriate or not particularly
since superfund does not have that kind of -CHAIRWOMAN TANNER:

Are you planning on re-evaluating the

entire --?
MR. ROGERS:
O.K.

Yes, ma'am.

We are and I will mention that.

At the present time, this has been pointed out by a number of

people.

We do not collect the fee from all of the on-site disposal

operations.

And we are well aware of that.

CHAIRWOMAN TANNER:
MR. ROGERS:

In the early years ...

What percentage do you think you have?

Right now, we feel we're collecting from

probably 80 - 90% of the off-site facilities, which was the initial
CHAIRWOMAN TANNER:
MR. ROGERS:

I am sorry, what percent?

I think 80 - 90% of the off-site facilities.

We're probably collecting less than 10 percent of the on-site facilities.

We think we're getting most of the larger ones.

were mentioned are in fact, most of the larger.

Eleven that

But there are an

awful lot of small generators who release small quantities, who, when
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you add up the numbers, there's probably 300 - 400 potential payers
and we are collecting from a
the number -of __'facili ties.

sm~ll

percentage of those in terms of

But I think a fairly large percentage in

terms of tonnage or waste stream would be taxable.
reasons why we haven't been doing that.

A couple of

First of all, in the early

years, the law was somewhat unclear as tq whether or not it would
apply to on-site operators and that was clarified by statutes of
1979 - 80, which clarified that, yes that on-site operators are
subject to the fee and in addition to that, that we were not aware
of a lot of on-site facilities.

There is no state law that requires

somebody that operates a disposal facility or a treatment facility
or a storage facility to notify the state that they are in fact
doing that.
CHAIRWOMAN TANNER:
MR. ROGERS:

Isn't there a permit required?

There is a permit required, but there is no

requirement that they notify you.

You have to find them.

Now the

Federal law says that each one of these people that are doing these
things have to notify EPA and that went into effect just earlier in
1981.

As a result of that notification process ., we have become

aware of a lot more on-site people who are subject to permit and who
potentially are subject to fees.

What we have done in our permit

program, and. we will go into more detail about that later, in issuing
the interim status permit to now 670 of these facilities that we
have become aware of, we have sent them demand letters, demanding
payment of the fee back to 1977.

And obviously, we are getting some

reaction, but there is going to have to be more follow-up and potentially even enforcement later on to actually collect from all these
people.
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CHAIRWOMAN TANNER:
MR. ROGERS:

They have to meet certain standards?

Oh, yes.

Every person in the State of

California who does any of those things, stores, treats, operates,
is subject to the standards of the regulations, whether they have a
permit or not.

And they are subject to the standards.

taken to court, fined, whatever.

They can be

In fact, if they do not have a

permit, that does not give them any carte blanche authority to do
anything.
CHAIRWOMAN TANNER:

Would the Department need legislation

to require the on-site disposer to let you know that they are disposing on-site?
MR. ROGERS:

It would, but I don't think it would be

necessary, since the Federal law does require that and we essentially
have accomplished the same purpose through that mechanism.
don't think it would achieve anything.
sistent with the Federal law.

So I

It would make the State con-

But I don't know that you would

achieve anything with a law.
CHAIRWOMAN TANNER:

Mrs. Wright has a question.

ASSEMBLYWOMAN WRIGHT:

Excuse me, along that line, we

heard a gentlemen from the City Attorney's office talking about
getting local departments, for instance, the County Department, the
City Department of

Healt~whichever

the case may be, getting involved.

What would be the problem with delegating some of this authority over
to these Departments to let them get in there and based on what their
costs would be, go ahead and do this collection.
MR. ROGERS:
are doing that.

There 1s no problem with that.

In fact, we

We have contracts with eight counties at the moment

and are expanding that to essentially do that type of thing to provide
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additional surveillance, and enforcement activity.

We very recently

within the last couple of months signed a formal agreement with
Los Angeles County which is an enforcement agreement and essentially
says, here are the kind of things that we are delegating to them
and that they will pursue and prosecut:.

These are the kinds of

things that the State will pursue and prosecute, so we are taking
advantage of their abilities and essentially delegating ...

•

ASSEMBLYWOMAN WRIGHT:

I talked about these fees

having

them do the collection for you and keeping part of it.
MR. ROGERS:
the present time.

I don't believe that the law allows that at

It just says the Department shall .•.

ASSEMBLYWOMAN WRIGHT:

Why don't you research that, see if

you get a lot more accomplished if you start delegating some of that
out instead of sitting on the program up here at the State.
MR. ROGERS:

I think it's safe to say that most counties,

at least many of the counties would like to expand their hazardous
waste activities.

All of them are hurting for money and many have

looked at potential fee arrangements to do that.

I know L. A.

County is imposing a fee of some type to help cover their costs.
think it's an appropriate thing to look at.

I

I would certainly en-

courage it, myself.
CHAIRWOMAN TANNER:
to 1977.

Forget it.
MR. ROGERS:

But you talked about collecting fees

Sure.
Yes, it's going to be difficult.

And there

is more than enough work out there to do for all of the counties and
ourselves to spend, what we are doing now, so we are not trying to
duplicate.

Wherever those resources exist and the interest is there,

we are trying to work out agreements with them.
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But they are

hurting for money.
ASSEMBLYWOMAN WRIGHT:
mitting process.

The counties have to do the per-

It collects your fees a lot faster then when

you're doing it from the state level.
MR. ROGERS:

I agree.

At any rate, since the State

superfund has passed, that bill would have had the State Board of
Equalization collecting the tax to fund the State superfund.
Essentially, it's the same people.

There are the generators, but

they either pay it directly or they pay it indirectly to increase
the disposal costs.

Essentially you are taxing the same people.

We felt it would be both prudent and efficient to have them also
collect the hazardous waste fee as well, since they are going to do
that and we did have 618 amended to accomplish that.

We are now in

the process of entering into an agreement with the Board to have them
collect the hazardous waste fee on a monthly basis and remit those
fees to the hazardous waste account.

We think this will be more

efficient, for one thing, and probably more effective as well because
they have a certain amount of clout that we don't.

They certainly

have more experience in how to collect these kinds of fees and have
audit capabilities, which we don't have.

So it should be more effi-

cient.
CHAIRWOMAN TANNER:

How are you planning on getting the

information since the Department has the information on who owes the
fees and who pays the fees.

Do you have any idea about that, Mr.

Cordell?
MR. CORDELL:

Yes.

Basically, we are starting with the

information provided to us by the Department with respect to their
list of names and addresses of known storage, disposal or tr.eatment
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facilities.

But then from there, we expect to as we do in the other

tax programs have an ongoing active vigorous program through auditing
and investigation and publishing information and so forth to continue
to try to identify all these people and have them register with the
Board of Equalization for purposes of paying tne monthly fees.
Although SB 618 was only approved September 24, we immediately met
again with the staff of Health Services and made arrangements to
resume responsibility for collecting the fees beginning with the month
of October, and are well into that now, which at your pleasure I can
go into that in more detail.
CHAIRWOMAN TANNER:

I think it only makes sense that you

people who are familiar with and know how to go about it doing it.
ASSEMBLYWOMAN WRIGHT:
duplication?

Excuse me.

Aren't we getting into

If they are going to be expending funds in the Health

Department to try and locate the generators that they don't have any
information on, and you're going to be doing the same thing, aren't
you again getting two Departments ...
MR. ROGERS:

No, I don't think so.

First of all, under

superfund, there are requirements in there that everybody who is
subject to the tax must submit a report by March 15, and so on.
that would be one source of information.

So

They'll probably cover some

people through that process that we were not aware of that need permits
or whatever.

Through our own activities, the Federal notification

process that I mentioned, and through our own inspection, we will
probably find some ourselves who should be paying the tax and may
not have submitted their report.
think it's duplication.

So I think it's a cross.

I don't

I think it's sort of complementing each

other in terms of finding these additional ..•
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ASSEMBLYWOMAN WRIGHT:

Of course, if you find out it's

duplication, you would take that out of your budget and turn it
over to the .•.
MR. ROGERS:
MR. WEBB:

Oh, absolutely.
The Department is currently in the process of

implementing a rather extensive and complex management information
system which will complement the Board of Equalization's process
of collecting both the superfund tax and
fund.

th~

hazardous waste control

The special permission system will give us information and

the updated status on permits, all facility operations and we envision that there will be extensive interaction between our department and the Board of Equalization in the collection of the fees.
MR. ROGERS:
the fee.

We are currently in the process of raising

The increased program costs for this year plus the things

I mentioned earlier that are all descending on us require that we
raise the fee.

We had planned on raising it earlier this year.

In

fact, we have gone back to starting the process in January of this
year hoping to have the fee increase in place by October 1.

But

things kept appearing on the horizon which say we have to include
that and as a result the thing got extended and we still don't have
the fee increase in place yet.

So we are processing regulations

which would raise the fee to $4 a ton effective April 1.

And that

then would provide the revenue to fund the current year program
plus the ECP's that essentially have been approved by the Department
of Finance that would go in effect in July.
CHAIRWOMAN TANNER:
MR. ROGERS:
to look at.

Are you talking about a cap as well?

The cap is another issue and one that we want

There are two things involved.
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One is just merely

0

raising the fees using the current system, but secondly, there are

0

some things in the fee line that need to be changed and particularly
to make it more compatible with the Board of Equalization collecting
them.

We need to look at that cap.

We're proposing to raise it

proportionately, meaning if we are tripling the base fee then we
ought to triple the cap.

I mean at least there may even be a con-

sideration of removing it entirely, but the thing that we really want
to gear towards is adopting a different type of a fee formula, rather
than just a one-shot.

You pay a certain amount for hazardous.

are either hazardous or non-hazardous.
bucks.

You

If you are, you pay the four

We think it's appropriate to take an approach where you

categorize those at least into extremely hazardous, hazardous,
special waste perhaps, and non-hazardous, and have sliding fee
schedules.

We are not sure that we have the authority to do that.

The legislation that we are apparently offering is silent on that.
We think the OAL (Office of Administrative Law) would probably
challenge us on our basis for doing that.

But we think it would be

at least more equitable to industry and would also perhaps provide a
side benefit of incentives where you pay a higher amount for more
hazardous waste and perhaps that type of a thing.
be entirely the same as the superfund formula.

Maybe we need to

I am not sure that

that's exactly what I would opt for if I had my druthers.

But there

is some argument to being consistent where the same people pay the
same amounts and you have two different formulas in place.
CHAIRWOMAN TANNER:

Mrs. Wright has a question.

ASSEMBLYWOMAN WRIGHT:

I guess I am going to have a little

problem when you start talking about raising fees.
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I am telling you

why I am having a problem with that.

Because starting out, you were

telling us that you don't know all the people that you should be
collecting from.

So basically what you're going to do is raise the

fees on those who have been paying, who you know about, in order,
basically, to cover a program, and where your real problem is, you
should know everybody else there.

And the first thing that you

should do is get your program in place where you have got pretty
much most of the generators in place paying before you start raising
fees.

And then on the other hand, you said that from the Federal

Government they raise it from $200,000 you have gone up to $3 million.
And this wasn't sufficient.

But now all of a sudden you want to

start raising fees on the people who have been paying, and yet you
are getting

~hat

much more from the Federal Government.

really confused about this raising fees.

So I am

That stands the hair in

the back of my neck when you start raising fees on people who are
already paying just because you haven't been sufficient or efficient
in your own program to find out who should be paying.
MR. ROGERS:

You have a very valid point.

ASSEMBLYWOMAN WRIGHT:
MR. ROGERS:

I hope so.

The argument is if we knew everybody that

should pay and we had a mechanism to enforcing them to
the fee wouldn't need to be as high.

p~y,

perhaps

My personal feeling is that we

are not going to find that many more substantial numbers of people
who are going to affect the fee that much.
I would agree.

It might drop it some.

And certainly we are planning on doing that with the

Board of Equalization's help, their audit services, and what have you.
But we won't be able to expand that base until some time next year.
And in the meantime, we don't have any choice.
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The law says that our

..

program must be self-supporting, and until we can do that, the
federal amount is fixed and the program costs are up here, so we
don't have any choice except to ...
CHAIRWOMAN TANNER:

0

punitive to those people who are trying to be legal.
MR. ROGERS:

Yes, I agree ...

CHAIRWOMAN TANNER:

e

I don't think you would want to be

You have said earlier that there were

some 10 percent that you were collecting fees from 10 percent on-site,
and so now you are saying if you found all' of them it would not be
all that much more.

Now, that ...

MR. ROGERS:
what that would be.

In terms of dollars, one could speculate as to
I don't think it would be that substantial.

In

fact, in the $4 increase, we did calculate an assumption that there
would be an increase in the tonnage base of 25%.

And so we are taking

that into account, and I think we can increase that ...
CHAIRWOMAN TANNER:

Well, we are collecting fees for

approximately how many tons at least?
MR. ROGERS:

Approximately

1~

billion tons at the present

time.
CHAIRWOMAN TANNER:

But your department has repeatedly

said that there is something like 5 million tons.
MR. ROGERS:

So that ...

That's an off-the-wall figure that nobody can

substantiate.
CHAIRWOMAN TANNER:

I know, but that is not consistent

with what you are saying now.
MR. ROGERS:
that cap on there.

But you have to remember, too, that we have

So you could have a large company generating

50 thousand tons a month but they are only really paying on the
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first 2,500.

So you are talking 1n terms of total tonnage.

You

cannot relate that directly back to the fee, because you have to
take that into account as well.
CHAIRWOMAN TANNER:
this?

Mr. Cordell, do you want to get into

Does it bother you a little?
MR. CORDELL:

Well, if you would like at this point, I

would be happy to outline for you what we have done so far and to
mention where our intentions are with respect to the future fee
program.

As I mentioned, as soon as SB 618 was approved, we obtained

a list from the Department of Health Services. of the known persons
who had disposal facilities, treatment facilities, or storage facilities.

And by the middle of October, we mailed a notice to that group

of people which numbered approximately 14 hundred.

The notice ex-

plained the change with respect to the Board being responsible for
collecting the fee in the future, explaining the nature of the fee,
and to whom it applied and requested that if they were subject to
this fee, that they register with the Board of Equalization so that
tax returns can be provided for their payment of the fee.

We en-

closed with that notice a registration form to be completed and
returned.

We had a variety of responses to the notices from the

14 hundred people.

A very large number of them responded that in

fact they did not treat, dispose of on the premises, or store hazardous waste for more than 60 days on the premises.

Most of them

acknowledged that they were generators of hazardous waste, but insisted that all such wastes were regularly shipped to dump sites for
disposal.

A relatively significant number of the 14 hundred replied

that they were in no way connected with any hazardous waste.

In

some instances, they claimed they had gotten on this list because they
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had originally thought they were, but after inspection by the

0

Environmental Protection Agency staff, it had been concluded that
the material they were handling was not a hazardous waste.

Some

responded that they had gotton on the list because when the require0

ment to notify the EPA had been publicized, they wanted to be on the
safe side rather than sorry later, so they had filed an application,
but since then it had become clear that it did not apply to them.
please take them off the list.
CHAIRWOMAN TANNER:

So

Many such responses as that.
That's really a difficult problem for

industry, isn't it?
MR. CORDELL:

However, a number of people did acknowledge

that they were subject to the monthly fee and did register.

So at

the end of October, we mailed a monthly tax return form to all the
people who had registered for payment of the fee, and of those others
of the 14 hundred which were not clear, which we had not yet received
explanations from, satisfying us that at least for the time being they
would be considered as not subject to the fee.

Those returns were

due, or must be postmarked by the 16th of November, which, of course
was Monday of this week.

So they were slow coming in.

CHAIRWOMAN TANNER:

Does the Department know when someone

questions whether or not they really are responsible to pay a fee?
Then what.

How do they get that answer?
MR. CORDELL:

Well, what we intend to do in this program as

soon as our budget proposal has been approved and we are authorized
to hire staff to actually get into the program is then to follow-up
with respect to those people who responded that they are not generators
that they do not store hazardous waste on the premises more than 60
days, and so forth.

Initially our first objective was to identify
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and register those people who clearly are subject to the fee and who
acknowledged that they are and set up the system for regularly and
timely collecting and depositing that money.
in place.

We just about had that

This other backlog of letters, as soon as we have the

initial steps completed and have some staff, we will then be reevaluating and there may be a necessity for further correspondence,
perhaps for telephone contacts and in some instances, perhaps for a
field audit to determine whether in fact there ...
CHAIRWOMAN TANNER:

But you people are not in the business

of determining whether someone is ...
MR. CORDELL:

Oh, no, that's certainly true and one of the

subjects that you asked me to discuss before the Committee today was ·
the areas in which coordination with the Department of Health Services will be necessary.

And that certainly is one of those areas.

There are several such areas.
ones.

Registration is one of the primary

What we visualize is as the Department goes forward with its

program and issues permits, such a permit will then inform the
Board whether· or not to start sending tax returns.

For example, if

the Department's program were completely and fully implemented at
the present time, and all generators of hazardous waste and all
disposal sites were identified and were permitted, then this permit
process by the Board, or this registration process by the Board as
I just described wouldn't be necessary.

We would simply have taken

a mailing list of the people who hold permits and started sending
tax returns to them and then subsequently as appropriate conduct
audits of the records to insure the amounts reported were accurate.
So we do anticipate that as the Department continues with its registration program, to closer coordinate and receive a copy of those
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c

0

permits, so that we can make certain that those same people are
0

paying the fee.

Another area ...

CHAIRWOMAN TANNER:
for that.

0

I wonder if we have a time projection

Is there a time limit that you can imagine or project

those permits, so they can know to whom they were sending their
tax bills and lists.
MR. ROGERS:

That would be a continually revolving process,

but I think this coming year with our increased routine inspection,
that those kinds of facilities and the pressure from both areas, I
would think this next year would get us over a pretty good size

0

chunk of that.

There will still be a number left to do.

I think

we'd be pretty far down the road.
CHAIRWOMAN TANNER:
MR. CORDELL:

I think that's a good way to go ...

Yes and perhaps the most critical area of

all though in which cooperation and coordination will be necessary
is the point that you make -- the identification and definition of
hazardous waste.

We at the Board of Equalization have expertise in

the area of tax administration, not in the area of health or chemistry,
So we will have to rely entirely upon the department for the definition of what constitutes a hazardous waste and that kind of thing.
As a matter of fact, it would be critical to our decisions in making
audits regarding taxes to be able to communicate with the Department
when questions arise as to whether something is or is not a toxic
substance, for the Department to make that decision rather than the
Board.

We will determine who and we will determine the amounts.

But they will have to determine about the substances.
ASSEMBLYWOMAN WRIGHT:

Still, I just will make one comment
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and then I am going to ask one more question.

But you know, it seems

strange, but I think it seems strange, and Sally can back me up on
this, I believe in January when the Committee first started into it,
I said one of the most important things we have to do is to be able
to identify what is hazardous waste.

And now we are in the process.

And the question I have, and again, to get back to this fee thing,
because it sticks with me.

If you are going to turn around and

raise this fee from $1 to $4, what procedure is this going to take?
Are you going to have public hearings.
MR. ROGERS:

Are you going to have input?

That's our best projection and our best

estimate we presented to the Department of Finance.

There are some

assumptions in there which could be off, but we had to make certain
kinds of assumptions like for example, do we maintain the same tonnage
that we did this year as the base, do we estimate some increase in
that tonnage and then adjust the fee on that basis.

There are some

assumptions in there and only the hearings and subsequent data after
March 15 are going to bear that out, whether we did that right or
wrong.
ASSEMBLYWOMAN WRIGHT:
You will never get anywhere.

I can see challenges from there.

For the simple reason

~hat

if I am an

operator and you do not have me on your list, you don't think for one
minute you're going to find me and especially if you're raising the
fee, and if we are going to talk about a business climate in the
State of California and you raise these fees.
way you're doing business.

It's really a sloppy

Don't expect me to bring my company into

the State of California.
MR. ROGERS:
we have to work with.

It probably is.

Unfortunately, that's what

That's the best we can really do until we have
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better data to ...
ASSEMBLYWOMAN WRIGHT:

I don't know.

It seems to me that

you have been given a budget to work with and you just haven't gotten

0

your act together.

Maybe it's not your fault.

Maybe it's the people

up above over you.

I don't know, but the more you get into it, the

worse it gets and that $4 is really a stripe on the camel's back.

I

tell you ...
•

MR. ROGERS:

No, it's actually going to be a lot worse than

that, because if that goes to $4, I don't know what the superfund
tax is going to be.

It varies because it's on a scale, but it could

conceivably be approximately $4 a ton itself, and additionally EPA
has $2 a ton charge.

So you could be up from $1 to $10 per ton

within the next year.
CHAIRWOMAN TANNER:

What we could be doing then is encourag-

ing people to disappear.
ASSEMBLYWOMAN WRIGHT:
MR. ROGERS:
cisely.

This is what you're doing.

Which is what we are concerned about.

Pre-

We are very concerned about the impact that might have on

illegal dumping.
ASSEMBLYWOMAN WRIGHT:

Not only illegal dumping.

Have you

found out what it's going to cost to move your business out of
California?

It would be cheaper to go to Arizona than to stay here

and go through this process.

Because you're not going to get down to

the first thing and identify what is truly hazardous waste that we are
really concerned about.
MR. ROGERS:
are in fact doing that.

It is detrimental.
Which is, I should not really say that.

We

The hazardous waste has been defined for a

number of years and we have used that to make that determination.
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But we have gone back and are revising that now.

In fact, we will

complete that by the end of this month and will be holding public
hearings on revised hazardous waste criteria which we'll look at,
not if it is hazardous or non-hazardous but whether the degree of
hazard is there, and perhaps there is a category we'll propose to
call special waste, which I think Mr. Martin alluded to.

And we have

had discussions with him and so it echoes that we are already doing
that.

We are proposing to create a category on the lower end of the

hazardous spectrum which would be perhaps dealt with differently than
those at the high end of the spectrum.

Right now, they are dealt

with as being the same.
ASSEMBLYWOMAN WRIGHT:

Isn't the federal government listing

new criteria as to what is hazardous and what is not?
MR. ROGERS:
direction.

Yes, except they are going in the other

They are backing off.

And there are a lot of wastes

that are considered hazardous by California standards that are not
considered hazardous by EPA standards.
ASSEMBLYWOMAN WRIGHT:

But are they truly hazardous?

Just

because we in California say they are, are they really?
MR. ROGERS:

Well, that's a matter of judgment.

ASSEMBLYWOMAN WRIGHT:

We think so.

What, what is the basis you're using

for determining them to be hazardous?

What do they have to do to be

hazardous?
MR. ROGERS:

O.K.

That is in the law.

Those are a series

of things dealing with corrosiveness, irritability, carcenogenic.
don't remember all of the other factors that are in there that
determine whether or not it is hazardous.
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It's an irritant or

I

~ensitizor,

0

or flammable, that type of a thing.

ASSEMBLYWOMAN WRIGHT:

There can be a lot of things.

can buy make-ups that can be sensitive for me and not for you.

You
So

do we classify it as hazardous?

0

MR. ROGERS:

People will argue from now to eternity about

whether it's hazardous or not.

That's part of our problem.

Some of

that 5 million tons that you referred to if you pose that interstate,
they're going to argue

~hat

much of that is not hazardous.

CHAIRWOMAN TANNER:

Yes, and some is much more hazardous.

The thing that we have to be concerned about is what material can be
disposed of at Class I site or facilities that

a~e

available or what

should be treated and what should be recycled and what ...
MR. ROGERS:

Where you draw the line becomes important.

ASSEMBLYMAN KONNYU:

And, Madam Chairwoman, one more cri-

teria on that is I believe that we ought to look at what is acceptable
hazard, you know what level.

For example, the automobile killed some

50 thousand people in the United States.
ASSEMBLYWOMAN WRIGHT:
ASSEMBLYMAN KONNYU:

That's a hazardous material.
That's a hell of a hazard.

But for

some reason or other, society is willing to accept it for the benefits that are gained.

You know, there should be some notion or some

criteria, some thoughts about that in some cases while the hazard
exists, let's say salt, you know, is some sort of a hazard.
everything is just about.

I guess

But we ought to have some sort of feeling

as to what are the benefits to society versus the negatives and to
have some balances, not just to look purely on the hazardous side and
forget the little thing ...
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CHAIRWOMAN TANNER:
products at this point.

Well, we are not talking about banning

We are talking about how do we dispose of

or tax those disposal sites.
ASSEMBLYWOMAN WRIGHT:

We are not going to ban them, we

are going to tax them out.
CHAIRWOMAN TANNER:

Like what?

ASSEMBLYWOMAN WRIGHT:

Well, let's start with the automo-

bile.
CHAIRWOMAN TANNER:
lunch.

I think what we will do is break for

We'll reconvene at 2:00 o'clock.

CHAIRWOMAN TANNER:
MR. ROGERS:
should point out.

I think we will move on.

Mrs. Tanner, there are two things I think we

One is, the Committee asked a number of additional

pretty detailed questions which I did not cover in my presentation.
We have prepared a written response to all those questions which is
included in the packet:

And also in your letter, you asked for a

status report on seven different program elements.

And again, in the

packet we have provided you with a written status report on each of
those program elements.

So in the interest of time, we may not want

to go into those.
CHAIRWOMAN TANNER:

Thank you.

We didn't.

All right.

You will be here, Peter, and Mr. Jopling, BILL JOPLING, Acting Chief
Permit, Surveillance and Enforcement Section, Department of Health
Services, and Dr. Robert Stephens, Acting Chief, Division of Toxic
Substances Control, of the Department of Health Services, the new
division.

Do you want to set up the table, Bob?
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And Dr. Stephens

will start.

0

DR. STEPHENS:

Thank you, Mrs. Tanner.

There have been a

lot of detailed discussions of the programs so far today and I think
we are going to have some additional discussions from Mr. Jopling

0

about our enforcement programs and thechanges that have been made.
What I'd like to do today is to discuss the new organization and
what its elements are and what I see it doing.
CHAIRWOMAN TANNER:

And you have heard some of the questions

that were asked, did you not?
DR. STEPHENS:

Yes, and following that discussion make

some general comments about the organization which is about two weeks
old now.

I want to address some of the specific questions which

have come up during the morning which have been touched on already,
and·I won't duplicate that.
need commenting.

But there are a number of things, I think,

First of all, just some general comments on what

I see as goals, what I'd like to do.

Some of these is my personal

philosophy which I am going to impart upon the Division.

Much of it

follows the new goals of the Administration as put forth in the
Governor's new toxic policy.

And one of the primary ones is to

minimize the use of land for waste disposal.

This has a lot of impli-

cations in the way we are going to operate and I will relate some of
the details of what I mean by that.

Secondly, and this really follows

from the first, we are going to do a lot to encourage the development
of new technology and probably more importantly, the utilization of
existing technology, which is here already.
lot does exist which can be used.
first two factors to happen.

And in my opinion, a

And also very necessary for the

We have really got to tighten up our
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enforcement program.

Because that is going to be the key to making

those two elements happen.

I think these three things really address

only half of the problem though.

And that half of the problem is

trying to manage, whether it's 3 million or 5 million or 12 million
tons of hazardous waste which is being generated and that depends on
how we define it.

And that's an extremely important issue, which

everybody agrees to.

But if those issues address managing those

materials which are being generated continually as we sit here today,
that does not resolve the problems of yesterday's errors.
have that to deal with.

We still

And that's an extremely formidable problem,

and one that we will be struggling with for a long time.

But the

organizational structure which I am going to discuss will address
that.

It's a very important key to the problem.

The organization

itself within the new division really, I see, is three equal components.

We have a management regulatory component, which is headed

by Mr. Rogers.

We have a scientific component, which is headed by

Dr. Heslep in Berkeley, and we have a public information participation
component.
ponent.

And that's not a service component.

It's a program com-

And the key, and I think one of the fundamental philosophies

of the new division, will be that all these components relate at a
policy level.

And I see it as my responsibility to see that public

concern, scientific input, and regulation all have a role in the
direction of the policy of the division.

Now with respect to the

management in the regulatory side of the house, that has been divided
really into 4 separate groups.

And I think the purpose of this

separation into four separate groups is to try to clearly delineate
responsibilities within the group.
different sort of functions.

They are related, but they are

For example, the regulatory function
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which will focus on permits and enforcement.

0

Site clean-up and

emergency response •..
CHAIRWOMAN TANNER:

May I interrupt you?

How do you intend

to find enforcement people, since it has been so difficult?
0

Do you

have some new ideas?
DR. STEPHENS:
one of the key problems.

I am relying on my staff there.

That is

One thing is what I was just going to say

is that I see as a problem that this, first of all unit, then section,
and then branch, and now division, as its growth in the past seven
years or so has been that there really have been scientists and
engineers trying to be regulators, and they weren't very good at it.
It's, I think as you are well aware of, Madam Chairman, a very complex
issue and it takes a lot of technical expertise to do these things
and that's the way it was approached initially.

And as we begin to

evolve into having an important regulatory control function, we were
having some kind of retreaded scientists trying to be enforcement
people.
CHAIRWOMAN TANNER:
DR. STEPHENS:

Inspectors, you mean?

Inspectors and enforcement people, and they

just did not do it very well.

I think traditionally the Health

Department has been a service organization, providing health services
to the community and not regulatory to the community.
our weakest point.

I think it's

But we have that charge now and it will be the

charge of this newly created enforcement section to focus on enforcement.

There have been suggestions, for example, from this newly

constituted enforcement task force created by the Governor, and some
suggestions relative to litigative support for and for enforcement
within that section.

The number of ideas which are on the table, and
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frankly, I have to say, in the two weeks since the creation of this
is that we haven't resolved exactly the best way to deal with that,
except that we are now developing, and I think Mr. Jopling addressed
this, there have been a number of significant changes in the overall
approach to enforcement and tracking and enforcement actions that
have occurred over the past six months or so.
those.

And he will describe

I would also like to say in respect to our approach to the

program is that, and I know it has been said. many times before, and
I really firmly believe it is that when we got into this whole area
seven years ago, or eight years ago, California really was a pioneer
in hazardous waste management.

I think we made mistakes in a new

area but I still think we have probably the best management program
existing in the country.
CHAIRWOMAN TANNER:
DR. STEPHENS:

It's a little frightening, isn't it?

Well, I was going to add on in saying, I

don't know, I have been very much involved in assessing technology
outside of this country, and I have worked for the U.S. Government
in this capacity and in international organizations.

And I very

closely examined other management systems outside of the country,
and I don't think it's really saying much that we have the best in
this country, because I think other countries have made significant
advances beyond anyone in the U.S.

So it may sound self-serving to

say that I think we have the best in the U.S.
that's very good.

We have a long way to go.

Frankly, I don·'t think
Related to the priori-

ties that I see in the program, it may sound strange, but frankly
I think the four elements within the management branch are all of
really highest priorities.

For this reason, our objective really is

to develop the toxic waste management system which reduces the impact
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0

on environment and public health.

0

And you cannot develop those

systems unless they're backed up by effective surveillance and enforcement programs.

It just does not work otherwise.

must be a cornerstone of the program.

0

highest priority.

Therefore, it

And, therefore, it will be of

I think one of the best people within the program

Mr. Jopling, has been named as the acting chief of that section.
And he will give you some of those specific ideas.

Also, I firmly

believe that we must go beyond regulation, particularly the "Thou
shalt not" - regulation.

Again, in my experience in reviewing waste

management systems around the world, real progress really has come
from government leadership and outreach into new programs and not
from "Thou shalt not" - regulations.
the changes.

That is what has really made

And that's why I am placing .it as highest priority-

the Alternative Technology Division section within the division.
That group will be headed by Dr. Storm who is here with me today.
And if you have some specific questions on that, he'd be willing to
address that.

We are working very closely with the OAT group who

have published the report on alternatives to landfill.

I think it's

an excellent report and we are going to try to run as fast as we can
with it.
CHAIRWOMAN TANNER:

I think we intend to have a hearing on

that report.
DR. STEPHENS:

I think it's an excellent idea.

I would like

to say that even now this effort with alternative technology has
substance.

There are things which are happening, exciting things

which are happening.

In particular, the waste exchange program

which has now been created and which is now effective.
kiln incineration of waste.

The cement

Dr. Storm was at a meeting this morning,
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a very positive meeting.
companies in the State.

I have a report of one of the cement
I see that as a real possibility.

that program already has real substance.

So

Site clean-up and emergency

response, the superfund activities, hardly can be less than first
priority.

I am, however, really cautious because we have a new law,

new relationships and an almost overwhelming problem both in scope
and in complexity.

And I am not going to say that the solutions are

going to come fast and overnight, because they just won't.

But again,

I think we have assigned a staff which is capable and very motivated
and which has a basis of real experience.

I think the remedial pro-

jects that have gone forth in California already, that being Stringfellow, the Occidental problem at Lathrop, the problem in Huntington
Beach where the Department took the lead in identifying, locating,
characterizing and cleaning up the problem, I think are marvelous for
how this thing ought to be done.

That effort is going to be greatly

expanded now that resources are available.

I think we have people

existing in state government in large part within the Department of
Health Services who know how to do that.
to do it.

And I think we are going

Emergency and quick response, I think, clearly we have

been lacking for a variety of reasons.
excuse for it.

And I think there is no

And I think it's extremely important.

It seems we

are the last on the scene when there is a spill on the bridge, even
though the bridge problem with the talcum powder raged on for eight
hours or whatever it was.

It was eventually the Health Department

which identified it as talcum powder.

That was after most of it was

washed into the Bay and so it was a good thing that it was only talcum
powder and not something worse.

But the fact that it took eight hours

to get to the laboratory which identified it which was only ten minutes
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away from the spill, is clearly unacceptaple.
0

The emergency response

system to try to overcome these difficulties is in its final stages
of development now and will be available within weeks, as I understand.

0

O~K.,

a few words about the other half of the house, and that

is the Laboratory and Epidemiological Studies Branch.

I am firmly

convinced both from my own scientific background and from careful
review of many toxics control systems in the world that successful
•

control systems must get a sound knowledge of one, what toxic substances exist and where, how such materials behave in the environment,
and how and why and if they actually pose threats to human health
and environment.

We do not want to regulate those substances which

don't have those impacts.
society and economy.

They are too costly on us, too costly on

So unless control systems are based on this

fundamental knowledge, they can be at best useless and in many cases
counter-productive, both economically and in terms of health and
environment.

Therefore, within this branch under Dr. John Heslep's

leadership, I think we have assembled proP-ably one of the best environmental health science units existing in the country.

And I'd

like to reaffirm the fact that this science team is going to have a
major role in the direction and policy of the new division.

They will

not function simply as a service group to support a justified policy
and regulation after it has already been carried out.

We will, for

example, set out to ban vinyl chloride from landfill.

It will be

because we know its chemistry, and therefore its persistence.

We

know its physical properties and its volatility and its tendency to
come out of landfills.
and why.

We know its toxicologies, if it's a carcinogen

We'll know that it's treatable in an incinerator.

There-

fore, the regulations directed toward controlling vinyl chloride will
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be based on it.

Additionally, this scientific group has a broader

focus than just hazardous waste.

And following on with what

Mrs. Wright said earlier in the morning is that we have to put toxic
waste problems in perspective.

They are a risk.

They are a risk

amongst many risks, even in terms of considering only toxics and not
worrying about automobiles as they are a horrendous danger.

We are

exposed to _a wide variety of things in the air, and in water.

There

is increasing concern about levels of toxic substances in our home
where most of us spend a good deal of our time.
problem must be put into perspective.

So a toxic waste

And I have established

within the division a standing committee to review this in relationship between our exposure, a total integrated exposure to toxic
substances, the waste factor from air and water and toxics in the
home.
CHAIRWOMAN TANNER:

Are you planning on some kind of a

program where you can track the toxic or hazardous waste from where
it's generated to its end, whether it's disposed of, landfilled,
destroyed, recycled?
DR. STEPHENS:

Part of the objectives -- really the objective

is to keep track of the generation of the toxic substances, their
use and their effect to people, be they in their normal household use,
uses on food, or whatever.

And then when they eventually become

waste, then they are tracked through their waste generation, through
transportation and disposal.
CHAIRWOMAN TANNER:
DR. STEPHENS:

And we will know where ...

And we will know where ...

essence that data exists now.

Well, frankly, in

It has existed for some time.

The

problem is that for a variety of reasons which people in this room
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could go into, we have not been able to manipulate that data into a

0

meaningful form.

California was the first state to create a meaningful

manifest system which truly track waste and waste identified as to
their properties.
0

CHAIRWOMAN TANNER:
DR. STEPHENS:

Why hasn't it worked?

It doesn't work because of the vast amount

of data and we have never been able to establish a data management
system, using modern computers, such as what data was accessible.
And there have been attempts.

I originally, and I think it was part

of the program five years ago, entered into a rather clandestine con- .
tract with the University because it was the only way I could have
access, at least limited access to the computer, such that this data
could be handled to some degree, and we have been fighting battles
about access to the modern day handling system ever since.

Those

battles; I think, are finally won now, and an effective tracking

~nd

management system .is essentially designed and will be coming into
existence very soon.

But we are talking about problems of the past.

We had problems getting that going.

It was too bad because we had

the data and we fought hard and long for a creation of California's
waste manifest in the form that it's in with all the information
that's on it and have not been effective users of it for a variety
of reasons.

We are going to fight another battle soon because of the

Federal government's insistence that our manifest is too detailed.
We get too much informa·tion and that's just another battle.
CHAIRWOMAN TANNER:
! am going back to the fees.

But they had the data, then why couldn'tIf they have the data, why couldn't they

charge the fees.
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DR. STEPHENS:

Well, fees are charged on all wastes which

are covered by manifests.

That's not the problem.

Manifests only

cover wastes which are disposed of off-site, and we get a high level,
what's the figure- 80 to 90%, of all fee collection of wastes which
are transported off-site.

Lastly, I'd like to comment on the other

component of the division, which is the Office of Public Education
and Liaison with an acronym "Opel".

And I consider this an extremely

important component in the organization because again as I said
before, I view the Department of Health Services primarily as a
service department.

And as we devise and effect solutions for

hazardous waste problems and other toxic problems, it really must
be the public which lives with the results.
have to live with what we do.

We may do it, but they

Therefore, the public must be number

one, informed of what we do, and number two and very importantly,
given the opportunity to inform us of what their needs are and to
play a role in the decision process.

An example, as alternative

remedial actions are considered for permanent solution at the McColl
site in Fullerton, the public must participate in. the decision between
those alternatives, because all the options which are available to us
involve some risk to the community.

There are some risks now and as

we move to effect a permanent solution, there is going to be some risk,
no matter what we choose.
decision.

Therefore, they must be involved in that

And I am committed through this office to make sure that

they are involved.

So finally in the final analysis, it must be an

informed public, and it's our responsibility to make sure that they
are informed, that makes many of these decisions, be it whether we
want landfill hazardous waste or possibly commit to a more expensive
alternative technology, or frankly, whether it be a choice between a

104

cosmetically perfect fruit or a fruit which has got pesticide residue

0

on it.

It is going to be the public which is really going to make

that decision.

And it's a goal through this Opel group, and I am

going to pursue that.

0

of the Department.

That concludes my statements on general goals

And I'd be happy to answer any questions on that

before I get into some of the specific things that came up.
CHAIRWOMAN TANNER:

I am rather interested in the technology.

Are you intending to develop regulations that are going to mandate
certain alternative technologies?
DR. STEPHENS:

I don't think the regulatory process has

been outlined in the implementation program of the Office of Appropriate
Technology.

In general, the approach is to restrict or ban the

landfilling perspectively, restrict and ban the landfilling of specific substances and to insure that alternative technologies,
Number One,

that they exist.

It's possible to create an alternative

technology.

You are not creating a Trojan horse, and to create an

economic environment as such that they will develop a variety of
programs through

financia~

incentives.

The regulatory process

should try to insure that, for example, if we want to ban volatile
chlorinated wastes in landfills, that there is an operational, for
example, cement kiln, where those wastes can go.
CHAIRWOMAN TANNER:
DR. STEPHENS:
Resources Board on this.

What about the Air Resources Board?

We are working very closely with the Air
One of the other goals of the division and

the Department, and it's strongly supported by Ms. Meyers, is that we
work closely with the other agencies which have authority in this
area.

And it seems to me that the way to develop that cooperation is

around real issues and real projects and we are utilizing two
lOS

ke~

things

right now to try to develop this cooperation.
project, which impacts local government.
Board.

One is the cement kiln

It impacts the Air Resources

It impacts the Air Quality Management Districts in the area.

It impacts the whole department.
CHAIRWOMAN TANNER:
DR. STEPHENS:

How about molten salt, too?

Well, in my professional and technical

opinion, I don't think that molten salt reactor technically or
economically competes with other alternatives.
lems related to residue.

It has certain prob-

One key fact is that many of the things

which can go into a molten salt reactor can go into other types of
thermal units where energy can be recovered during the process of
degradation, which cannot be done or isn't done in a molten salt
reactor.

Molten salt reactor is an energy intensive activity.
ASSEMBLYWOMAN WRIGHT:

Excuse me, Sally.

You were there

when they told us that in going through that process, that it was
at a point where it could be turned into gas or industrial energy.
CHAIRWOMAN TANNER:

We aren't scientists but that was

part of the demonstration.
ASSEMBLYWOMAN WRIGHT: Have you been to Rockwell?
DR. STEPHENS:

I haven't been to Rockwell, but I have

reviewed all of the various documents describing the molten salt
reactor process.
CHAIRWOMAN TANNER:

I think you should see it.

We are not

suggesting any alternative methods.
DR. STEPHENS:

Well, it's certainly under consideration,

but I want to say that I think that one of the considerations is
that we use the best available technology, a r d that we consider
things like energy recovery and as I look to other situations where
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wastes are not landfilled and are viable economies which are not
0

based on landfilled technology, a very important consideration is
the energy content to waste.

They do have energy content, and they

can be effectively degraded, recovering the energy.
0

I think and

that is a high priority consideration, and I am going to follow that
consideration.

And there may be some things about molten salt

reactors that I am not aware of and I think it will be very carefully
looked at.
ASSEMBLYWOMAN WRIGHT:

I wish you would and then come back

and tell us what you think.
0

DR. STEPHENS:

O.K.

What I have seen so far, frankly, I am

not terribly impressed with, but I have not seen everything either.
ASSEMBLYWOMAN WRIGHT:
DR. STEPHENS:

No.

Are there any other questions?

CHAIRWOMAN TANNER:

I think we should concern ourselves

with incentives for waste reduction.
DR. STEPHENS:

I agree.

I think that could be of value.

You know one comment that we

were talking over at lunch, that relative to this $4 a ton fee which
you expressed concern ...
ASSEMBLYWOMAN WRIGHT:
DR. STEPHENS:

Yes, I have problems with fees.

The one thing that wasn't pointed out is

that the $4 a ton fee is for waste which is disposed of in land, not
waste which is treated or research recovered or incinerated or other
processes.

So it is a way to direct some of the waste which can go

to other technology.
ASSEMBLYWOMAN WRIGHT:

Well, there goes your energy.

II

I may ... That's fine in what you're saying, but it's very difficult if
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you are talking about setting a fee that's going to take effect as
of October or a fee that is going to take effect as of January, and
you don't have alternatives in place.

And I guess, well, the

questions I would have to ask in going along with this, you have
made a tremendous presentation on what your wish list is, because
that's what it is at this point, a wish list, but what's your time
frame on that?

When are you feeling you are going to be able to

be in the position when you're going to lay out exactly what is the
hazardous waste that we

r~ally

are concerned about, that we don't

want into landfills, that we are really concerned about that they
are the ones that are injurious to health, and then setting those
aside, then what are the alternatives and what is the time frame
when they will be available, so we have the alternatives.

It's fine

to charge somebody four and five dollars if they can do something
different, but if you are going to charge four and five dollars and
there is no other place to go and no other way to do it, you are
going to move these companies out of the State of California.

And I

am concerned about economy along with everything else.
DR. STEPHENS:
I am sensitive to them.

I think those are extremely valid points, and
There are really two points you make there.

One of which is, how does one define hazardous waste, and that is
· the absolute key to the entire program.

Well, we had operated on the

basis of an administratively handled assessment system for the past
four years now.

The tracking is quite good.

It is in the process of

refinement and headed toward regulation due March, approximately
March,and a considerable amount of staff time is going into that
assessment system which defined what is and what is not hazardous
waste, special waste and extremely hazardous waste, on the basis of
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our best shot what ought to be and what ought not to be.

And we are

justifying on the basis of a substance, what its potential impact
is on the environment and public health, as we see it as it exists
in the landfill or its

0

inciner~tor

that, therefore, is next Spring.

or whatever.

The timetable on

With respect to the alternative .

technologies and when they are in place, I think that will be addressed
in great detail in your hearing on the Oat Report because that is

•

directly what it is about.

And it has been clearly said in there that

it will be impossible to ban substances from landfill and redirect them
to alternative technologies which do not exist.
It is our challenge to insure that they do exist.

I agree with you.
And I don't think

we are reaching to the sky here, because I think we're talking about
existing technology which in the long run is not more expensive than
what we currently do.

If one totals up the costs to our society of

burying carcinogens in landfill, I think you come up with a fairly
large number.

So I don't think in the long run, and this is not just

my speculation, those countries which have gone to alternative
technologies, I think without exception have shown that with thoughtful attention to research recovery, to energy recovery, that they have
not borne an excess cost.

As a matter of fact, they gained from it.

ASSEMBLYWOMAN WRIGHT:

What countries are those that you

keep referring to?
DR. STEPHENS:
about Sweden.

I am talking about Denmark.

I am talking about Japan.

I am talking

I am talking about parts of

Western Germany.
ASSEMBLYWOMAN WRIGHT:

Which way are we going to next or

tomorrow?
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DR. STEPHENS:

Tomorrow?

Tomorrow the staff from the

Alternative Technology Section is meeting with the Danish Delegation
at the Danish Consulate in San Francisco to review in great detail
the system in Denmark which is a totally integrated Waste Management
Handling System, not transposable to California, I admit that, but
they have done a lot of good things including a way to involve the
individual citizen in how to get rid of his out-of-date pesticide and
various other things, where he without cost can go and get rid of
those, and it involves him in the waste management system.

So he

understands what it's about that when he decides to buy a nickle
cadmium battery, that there is some liability with it.

He has a toxic

substance which is persistent for all time and his needs wanted that
and so he is involved.

And I think it is a very good idea.

So we

have arranged this meeting between the Danish people and the Alternative
Technology Section.

Of course, I had the fortune to go to Denmark and

set this up, but not at State expense, but I think we want to take
advantage of those kinds of things.

And the other thing is which I

found personally frustrating is when I went to Denmark and looked
at their treatment facilities which were working, half their equipment had been imported from the U.S. and it was not working in the
U.S.

But it was over there.

And I thought, my God, why can't we do

that ourselves, and I think we are going to try.
CHAIRWOMAN TANNER:

Well, what you are saying is very

encouraging.
DR. STEPHENS:

Well, I agree, it's a wish list.

We are

just getting started.

It's a very complex problem, and it's not going

to happen overnight.

But I am committed, Ms. Meyers is committed,

and I think we have an extremely talented staff now within the new
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division.

0

As you know, we have collected people from around the

Department, the right people, I think, and you know, I hope we are
going somewhere.
CHAIRWOMAN TANNER:

Well, the Legislature is very interested

in and committed to solving those problems.

And we would like to hear

more from you.
DR. STEPHENS:

e

And you will, and I hope you hear from us

not from just talking but from what happens.

That's my goal.

We do

a lot of talking but what really counts is what happens.
CHAIRWOMAN TANNER:

Well, I am really interested in what

Mr. Jopling has to say.
MR. JOPLING:

Back to the basics, I guess ...

CHAIRWOMAN TANNER:
MR. JOPLING:

Just don't mention $4.

I am Bill Jopling, the Acting Chief of the

Permits and Surveillance and Enforcement Section.

Under the recent

reorganization plan, and frankly I am glad to see that the reorganization came along, I think it clears the decks considerably and gives
certain concrete functions to our operation.

We are responsible for

the regulatory program and that's what we will be carrying out.

I

prepared a somewhat lengthy statement that covered all the various
questions that the committee staff and yourself had asked us to
address, and I am certainly not going to read that.

I have a

smaller summary that hits some of the high points of that document.
First on the permit program:

The purpose of the permit program is to

assure the safe management of waste through the facility of health
and environmental protection through an application of proper conditions
and these conditions don't stand alone.

Maybe we augment the various

rules and regulations that are already imposed on that facility.
111

Essentially the permit conditions are finely tuned regulations for
that particular facility.

We directed our attention initially at off-

site disposal operations which receive a wide mix of hazardous waste
from a variety of industries.

In fact, those are one of the most

important to get a handle on.

As the Auditor General's report points

out, the Department has issued 18 final permits to these types of
facilities and there are 35 of them in the State.
off-site disposals.

These are the

In order to apply permit conditions more ex-

peditiously than we are making progress on, we went to the remaining
800 facilities on which we have information, and are undertaking the
permit effort which involves the issuance of interim permits to
these facilities.

And that's been done over the past year.

These

interim permits apply the same general and specific conditions as
do the final permits we will come up with.

But they· have not had, as

has been pointed out already today, a prior inspection of the facility.

So for facilities operating under an interim permit, compliance

requirements are set following an inspection facility by our inspectors.
CHAIRWOMAN TANNER:
MR. JOPLING:

It will be an on-site inspection?

Right.

And we've got a Group Two program to

do that under way.
ASSEMBLYWOMAN WRIGHT:
MR. JOPLING:

Excuse me, how many people?

We've got twenty-eight, and when I have

talked about people, I don't talk in the same vein as Carol Bingham,
so the numbers don't match.

I am talking about inspectors that I've

got, that I can say go out and inspect the facility.

We have twenty-

eight authorized positions and most of those are pretty well filled.
ASSEMBLYWOMAN WRIGHT:

To operate out of Sacramento or do
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you have them based throughout the State?
MR. JOPLING:

We have those in four offices.

Berkeley and L.A. have most of the people.
in Fresno.

O.K.

Sacramento,

There is a smaller office

We've issued 670 interim permits as of now for the

819 facilities on which we have information.

An additional 50 permits

are ready for issuance that should go out either tomorrow or early
next week.

Our objective is ...
CHAIRWOMAN TANNER:

Excuse me.

You said there were 18

permits ...
MR. JOPLING:

These are the final ones ...

CHAIRWOMAN TANNER:
MR. JOPLING:

And there are 35?

35 off-site disposal facilities.

CHAIRWOMAN TANNER:

And that's all?

I thought there

were ...
MR. JOPLING:

No, these are the Clas$ I and II-I sites

that are disposal facilities, so identified by the Regional Board and
so on.

We have additional disposal facilities that are on-site

disposal facilities.

And I did not count those.

the issuance of the interim permits in Deqember.

We hope to complete
So with the currently

authorized field staff in the central permit group will then go ahead
and issue 50 final facility permits during the current Federal fiscal
year.

And that has been identified 1n our work plan and quarterly

progress that we intend to make there.

And I worked out the work

load on that and that's an achievable number.
permits for completion by June 1982.
CHAIRWOMAN TANNER:
MR. JOPLING:

We scheduled 24 final

Currently also we have had ...

What does it involve, a final permit.

O.K., that involves a great deal more
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information that's obtained from the facility on specific operations
of exactly what they are doing, not just our observations and reports
to what they are doing.
information.

They supply us with a lot of additional

We're operating in parallel with the Federal program,

so we also call for the information that the Federal people call for.
And that consists of a couple hundred pages of information that the
facility has to supply us with.
together.

It takes time to get that all

It gets down to training programs for individual employees

and so forth.

In addition to that, the final permit will require a

public hearing and a fact sheet prepared prior to the public hearing,
responses and a summary of the issues that the public has brought
up at that facility, and a lot of additional steps that are required.
We have worked out the workload on that and our inspectors plus their
support people feel they can issue about 4.4 permits annually.

That

goes from the big major ones that take several years to do, down to
storage facilities that take about a month to do plus public participation permits.

We have progressed with the full permits in that

we have conducted permit inRpections at 64 facilities, 48 draft
permits have been prepared, and so we are moving ahead.

The ones

that are popped out at the end of the pipeline are the 18, but we
have a lot in the system.
CHAIRWOMAN TANNER:
permits.

Now, that large number of interim

You say you are going to have on-site inspection?
MR. JOPLING:

Yes that is part of our surveillance activity

and it's as we discussed with the Auditor General, we have pointed
this out to him.

Yes, you are right, we have been putting out the

fires and we've got to get started on the routine inspection program.
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That is in your report, and we are gearing up for that.
0

One of the

elements that the Auditor General's report centered on particularly
was improved management and accountability.

And I have a series of

things under way that either are in place or will be in place

0

shortly that I'll mention a little later on under the in~pections
principally.

But as far as the permit activity, we have established

a priority listing of all the facilities requiring permits.
have assigned specific staff to the permitting function.
what they do and nothing else.

We

That's

We are currently working also with

the Governor's Office of Planning and Researqh to streamline the
overall permit system for new facilities, because we want to put them
at the head of the list ·a nd make sure they get our immediate attention,
and try to cut down the time required to go through the local and the
several state permit processes.

So we are looking at the whole

thing, not just our own permitting activity.

A tracking system has

been implemented in each of our regional offices to assure that progress is being made on the permits and that nothing gets dropped
half-way through the system.

There was some mention today about what

do you consider to be the highest priority?

And frankly, my highest

priority as I see it is to apply appropriate conditions to the
existing facilities quickly, and then make sure that these are being
met by inspecting the facility.

To go back to the full-blown permit

process, we aren't getting the word out fast enough.

I think this

interim period gets everybody aware of what's required.

Our follow-up

inspection will let them know where the deficiencies are and we can
then establish compliance schedules for them just as we would with
the permit.

Under enforcement, there are essentially two types of
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c
inspection activities in the program.

One is the response to

complaints and referrals from other agencies or tips of possible
illegal activities and the other is a planned routine facility
inspection program.

And as I mentioned, the Auditor General pointed

out that we were essentially doing this responsiveness action rather
than setting up the planned facility inspection program.

And that

essentially was due in large part to a number of complaints we have
received, a number of problems out there, and starting off with
lesser personnel than we have now.

A routine facility program was

established this year, and this is for all facilities which start,
treat or dispose of hazardous waste.

We have identified what we

call the major hazardous waste facilities.
be inspected on an annual basis.
with the staff we have.

And these are going to

That's the frequency we can deal

A major facility is one that is a waste

disposal facility or a surface impoundment, whatever the size of it
may be, and storage facilities with a capacity of 400 tons or more
of hazardous waste.

And that's an arbitrary figure that we selected.

CHAIRWOMAN TANNER:
MR. JOPLING:
the State.

How many of those facilities?

There are 138 of those major facilities in

So we have a large number of facilities.

I think after page 4 of the detailed

write~up

Incidentally,

I had, it displays all

the different facilities that we have in the state, and any one operation, any one site can have, you know, storage facility, a disposal
facility, a surface and impoundment facility and so on.

So those

numbers don't add up, but it gives you a feeling that we do have a
large number of storage facilities, a much smaller number of disposal
facilities, and treatment falls somewhere in . between.
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We will inspect

the m1nor facilities.
0

sort of thing, type of operations, will be inspected once every other
year.

That's the most we can get with the staff we've got and the

time it takes.

0

These are mostly the tanks, containers, that

We will, and I don't know how you do this, but those

essentially will be inspections where we do announce we're coming
out, because we do need the cooperation of the management, and in
identifying their, or explaining to us their contingency plans or
training program, things of that sort.

We will be conducting un-

announced inspections of particularly the major off-site facilities
on a four-time a year basis.

O.K., the goal of the enforcement

program, of course, is to have all the hazardous waste facilities
in compliance with all the provisions of the laws and regulations.
In addition, enforcement actions must assure waste generators and
haulers comply with these state requirements.

And we have put in a

request for additional personnel to look at the haulers, do some
additional inspections there and on waste generators.

Ultimately,

the enforcement program in order to be effective must include inspections of everybody, and this is going to require more than our
capability.

We have got together with the resources and expertise

of other agencies to assist on this.

This includes the California

Highway Patrol, of course, on the hauler end of it.

There was

mention of local District Attorneys and City Attorneys, the State
Water Resources Control Board, the Air Resources Board and others.
Incidentally, we are participating in this task force that was
mentioned previously on hazardous waste described by the L.A.
District Attorney.

Also, we have entered into an agreement.

we have developed a joint inspection form with the State Water
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In fact, ·

Resources Control Board and the Solid Waste Management Board.
Now this doesn't mean when our inspector goes out, he inspects for
them also.

There are maybe four or five items that we look for

that are high priority to them.

We could not do it for them.

We

checked maybe a 150 things of our own and there is no way we could
do another three hundred for those people.
CHAIRWOMAN TANNER:

Do you expect or plan on doing something

similar to what Mr. Leo suggested?

Citations that would not necessarily

mean that they ...
MR. JOPLING:

We have given that some thought.

good and bad point to that, I think.
there is no recourse to courts.
paid your fine.
course.

There is a

The way it was described there,

You simply received your ticket and

I would expect, though, there possibly is some re-

I am not a lawyer, but I imagine if you hit somebody with a

big fine, there must be some recourse to take it to the courts and
we would then be tied up totally in legal action, I think.
have to use it rather selectively.

We would

I think one thing that was pointed

out in one of your questions was that the way the question was worked
that we haven't used this matter of correction from Section 25187 which
brings someone in before the Director during a public hearing and
generally exposes the violator to the public view.

I think we should

use this, particularly where a clean-up of hazardous waste is needed.
I think we would get a lot faster action if we did that.

So that's

one of my intents to set up the system whereby we would screen those
who fall into that kind of a category.

I think that would be desirable.

As far as the other one, I really don't know whether we need that right
now.

I would rather wait and use what we have, and see where that goes
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to.

0

There was mention of the need for training of all inspectors

on chain of custody, their reporting and inspection protocol and manner.
We have that under way internally for all our inspectors actually.
We put on an annual program regarding that.
involved in that training program.

Our legal people are

We certainly, I

thin~

could use

some advice on how to be an expert witness either through our own
legal people or through the DA's, but certainly we want to work
with all the available enforcement authorities that are going to
participate.

Actually we had sent a letter out to all District

Attorneys back in November 1979 notifying them of our program and
our willingness to work together.

So we are encouraged to see this

task force set up and are trying to get something going that way.
Specifically what we have done as far as the enforcement activities
is to make sure we maintain a record of what we are doing, I know
Carol Bingham keeps yelling at us about this.
routine monitoring program.

We have established a

We have established a tracking system and

tickler system manually and this will go into our computer system
when that becomes available in 1982.

Individual monthly assignments

are given and time logging.

I've got to improve the time logging

system, but we do have one.

It isn't as good as I would like now.

Summary reports are required of the four regional offices on their
enforcement activity.

So I think we are pulling things together.

And as I said, this reorganization has helped because you can devote
all your effort to this.
at some length before.

And transportation, this has been discussed
The Department had adopted regulations, or has

adopted regulations which provide for vehicle inspections by the
California Highway Patrol.

On November 10 of this year, we sent out
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notices to all 746 hazardous waste haulers of what our intentions
were with regard to the upcoming year, that we were going to require
the inspections prior to their obtaining a registration from us.
They would have to get an inspection and certification from the
Highway Patrol.
date.

The regulations also were sent out to them on that

What we intend to do is phase this in.

an initial number of firms, about fifty.

We are going to take

We are going to send them

the application forms to be returned to us by December 10.

I think

those are supposed to be sent out either Friday or early next week,
those initial notices.

That'll start the program.

Those will be

the first of the ones that will be inspected by February, and they
will have had to return their information applications to us.
We'll submit it over to the Highway Patrol and they will work out
the instruction schedule with the firm and see to it that they are
inspected prior to February.

And this same procedure will be

repeated monthly, so that ultimately we will look at all the haulers
inspected this year.

One other requirement we had as far as training

and special container regulations.
by May 1982.

These are proposed to be drafted

If you read the law, it doesn't really say that the

Department is to come up with training regulations for training of
drivers and so forth.

It's just that there has to be documentation

that training is adequate.

But by using that term, adequate, and

that's defining it, I think we can come up with regulations that
said what has to be done.

So we will be working with the regulating

community and others on that.

We have received from a consultant a

training option manual that we will be using to base our regulations
on.

With regard to the manifest system and the overall data
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management
0

syste~,

the manifest system is being altered to allow

for computer entry of all information that we have on it.

This will

give us the ability to audit for missing loads, unregistered haulers,
and so forth.
0

But more, it will give us trends· of the types of

waste that are being generated and so forth.

In the overall unrated

data management system, we'll have the manifest included, the current
status of facilities and haulers, we'll trace all on-going activities,
progress on inspections and complaints and so forth, and storing
information on hazardous materials.
in use by March 1982.

The manifest system is to be

The facility system should be operational by

July and the others by the end of 1982.

That's what the data people

have told us.
CHAIRWOMAN TANNER:
MR. JOPLING:

That's very encouraging.

I'll be answering any questions.

CHAIRWOMAN TANNER:

Well, I am impressed, I hope that you

proceed with the plan and make it work.
MR. JOPLING:

O.K., we'll do our best.

CHAIRWOMAN TANNER:
MR. ROGERS:

I have nothing further to add.

have the machine in motion.
right direction.

Pete?
I think we

I think we have things going in the

We see light at the end of the tunnel, and we

think we are going to get there, and we plan to keep you informed
of the progress and problems· as we run into them.
CHAIRWOMAN TANNER:
encouraging.

I appreciate your coming.

It is

Let's hope it's not just another reorganization plan.

Let's hope it works and you are serious and I know the Governor
appears to be very serious about his interest in the problem.
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And

certainly the Legislature is interested in finding solutions and in
cooperating.

Is there anyone else in the audience who would like to

be heard before we adjourn?
you very much.

Would you like to come forward?

Thank

Would you identify yourself.

PEGGY SARTOR:

Yes.

My name is Peggy Sartor and I am a

member of the Victorville City Council, and I am here as a representative of the San Bernardino Association of Governments, and I
would like to state that the Auditor General's report and study hit
the headlines in our area because the hearing was held in Riverside.
And I believe that it had a great deal to do with encouraging people
who are already working very desperately to get ahead of the problem
to work a little more desperately, and I think we are seeing a lot
of small activities which added up will amount to a pretty major
push on the part of small government.

Most of today's testimony

has been at the State level and representing the larger entities, and
yet there is a great deal going on in the small communities, particularly in the community in which I live.

We just happen to have three

cement plants, and we have been talking about the burning of PCB's
in our cement plants for quite some time, well over two years.

And,

of course, the question of liability is always the major question.
And I am certainly hoping that from the optimism that I heard
expressed today, that they can solve that problem, because most of
the technicians assure me, yes, it can be done.
provide the insurance and perpetuity?
problem.

Are you going to

This is really a serious

The other thing that brings me here is the concern that

many people, particularly in our small community recognize that
there are those who think the desert is uninhabited and is the
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logical place for dumping.

0

of illicit, illegal dumping.

And we are getting a tremendous amount
The midnight dumper has found the

Mojave Desert.
CHAIRWOMAN TANNER:

All my mail says, dump it in the

desert.
MS. SARTOR:

Everybody says that, and because they do, we

have a desert waste watch and a pretty serious group of people, and
unfortunately, I think there is a great deal of logic.

There is a

lot of area, a great deal of land that probably would be geologically
perfect for this type of thing.

But the emotion that has already

gone forth is probably going to make it very difficult in addition
to the long distance that we would be facing.

There is an effort

also going forth, as I said by small government, and particularly
from the standpoint of the high desert.

The U.S. Air Force has a

study going on right now through the 12th Air Force and we were one
of the first bases that was monitored and they are going back to all
the waste sites that have been in existence up to 40 years, checking
to see what is in the site, if anything, and through their records,
could there ever have been anything been disposed of that would come
back to haunt them, particularly since almost all bases have hospitals
and hospital waste could be more toxic than they had originally
thought.

San Bernardino County has its hazardous waste response plan

which is just about ready for airing and our next problem is, how
are we going to get the cities to go along with it when they have to
ante up some money.

We are talking about 9 cents a head per capita.

And this is a problem, but I think that we're going to solve it.
Because we are going to recognize that we have to work cooperatively.
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This is one of the first times when I have seen less concern over
the county boundary line than there has been in a long time.

I

found an article that I wish I could read but I just want to read
one sentence, because I think it's so refreshing.
put out by IT Corp.
feel is significant.

It is a document

So I'm going to read just the statement which I
They are talking about having received a

clearance in the approval process for $100 million project.

In

essence, this means that the Siting Safety Council of the Commonwealth
of Massachusetts has evaluated their application and has given them
the go-ahead.

This is the statement that interests me.

It says,

"It's clear that many communities recognize the development of a high
technology hazardous waste treatment and disposal facility which will
provide major public health, environmental and economic benefits to
the chosen community, as well as to the state region."
could say that is the way the people in California feel.
see it.

I wish I
I don't

But I can ...
ASSEMBLYWOMAN WRIGHT:

Excuse me, I think I can speak first

handedly, because I have had not only correspondence ...
CHAIRWOMAN TANNER:

From the people of California?

ASSEMBLYWOMAN WRIGHT:

No, from people from Massachusetts

because I think that statement is in error, because I have had
direct contact with people in Massachusetts who called me long
distance.

They told me they are up in arms about IT Corporation.
MS. SARTOR:

Well, you mentioned a little while ago, that

you would like to go to Denmark.

I have relatives in New England.

Do you think we could make a trip to check it out?
ASSEMBLYWOMAN WRIGHT:

Let's go, let's check it out.

124

If

you happen to be using California as one of the reasons why
Massachusetts should want to,
MS. SARTOR:

'cause California is doing it.

We have such a problem because we do see

industry going outside of California.

That's a good point.

And I

think one of the other things we have done, and this is a page out
of Western City Magazine which goes to all the elected officials,
and I think while the article is an excellent article, the photograph
is part of the problem.

We have toxic waste with the skull and

cross bones of California waters (?) how much, and that actually
does us little service, those of us who are actually trying to solve
the problem.

I had a fairly lengthy, two-page report that I wanted

to make to you.
CHAIRWOMAN TANNER:
MS. SARTOR:

I appreciate your not doing that.

I believe that most of it's been said and I

just want to mention a couple of very brief items, and I'll send
you the original copy for the record, if you'd like to have it.

One

of the things we have discovered, particularly in small government is
that we cannot go alone, that we absolutely need the resources of
industry and because that very realistic problem has been solved by
working with them, we recognize that even on the upper levels, we
cannot overlook the fact that industry is not the enemy but is
really our partner.

And I think when we come to the conclusion, it

isn't our job to impose fees and fines and rules and regulations for
punitive reasons, but rather to work with them to solve the problem.
I think we are going to get the problem solved much more easily and
)

at far greater benefit to all people and at less cost.

I think

this is the one thing I have learned, and my own personal attitudes
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have changed in the months that I have been working in this subject,
because I recognize that by and large, the industry which produces
as well as the industry which handles waste is really wanting to be
a good citizen and really are going very easily ...
CHAIRWOMAN TANNER:

In this last year, last session, we

took a year to develop the superfund bill and industry, knowing that
they were going to have to pick up the tab, contributed a great deal
in putting that bill together and getting that bill passed.

I think

that they demonstrated a tremendous response, a sense of responsibility.

I think we must and have worked as partners, and ...
MS. SARTOR:

I think we have.

I think that we need to say

it more, and I think they need to feel, if I am interpreting their
remarks I hear from people in the industry.

If I . hear what they say

correctly, I believe they have been pushed into a position of feeling
that we in government think they are the enemy.

And I believe that

it's time that we made sure that that isn't what we feel and that
they know that we are wanting to work with them, that we need to work
with them, that they have the technical know-how and they also have
the bucks to make things happen.

And we can impose all the rules

and regulations in the world, but unless the industry is able to go
ahead and do it, alternative technology is just a word on a page.
I feel this is very important.
torial yesterday.

So

The San Bernardino Sun had an edi-

The main thrust was that with the change in attitude

toward EPA funding at the Federal level, we may be throwing out the
baby with the bathwater.

That we must look once again at the joint

relationship of economic health and environmental health.
separate them.

You cannot

I feel that that is probably the one thing that I
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feel is most essential as we go forward.

We cannot separate economy

and the jobs that go with it from the environment.
picture.

It's all a total

And I would just like to say something I mentioned to you

earlier, Mrs. Tanner.

We do have a statewide siting criteria

committee, a group of people who have worked for many months and I
think we have come a long way with many divergent ideas and attitudes
and we have had our own personal battles; but we usually come to a
conclusion that is acceptable.

There are four members of the group

here in the audience today, and I feel that that committee has gained
so much from working together.

It would be a shame not to use this

in the future.
CHAIRWOMAN TANNER:
the hopper.

Yes, I think, we also have a bill in

It's a bill to create a council to develop criteria for

management of waste and siting, and I think that will be effective,
too.

Thank you for being here today.
CHAIRWOMAN TANNER:

be heard?

ls there anyone else who would like to

I thank you very much for coming.

we are moving along.

It seems to me that

I have hopes that our new division of the

Department of Health Services is going to be very effective.
like the plans are good and we have our fingers crossed.

~

It seems

Our committee

certainly intends to be cooperative, and the Legislature is hopeful
that we can solve some of these problems.
coming.
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Thank you very much for

EXHIBIT A

PLAN OF CORRECTION

PERMITTING, ENFORCEMENT AND TRANSPORTATION

HAZARDOUS WASTE MANAGEMENT

DEPARTMENT OF HEALTH SERVICES
NOVEMBER 1981

Plan of Correction
The committee has asked specifically how the department plans to correct
the deficiencies cited in the Auditor General's report in order to
implement and enforce existing laws.

Further, it wants to know the

objectives in permitting, enforcement and transportation, the resources
for each and the time schedule for achieving objectives.
Permitting
Before answering the specific questions regarding the issuance of permits
to operators of hazardous waste facilities, the following points are
appropriate:
•

First, a permit is one of several devices available to the Department
of Health Servtces (DOHS) for enforcement of the hazardous waste control
regulations; and

•

Second, operators of hazardous waste facilities must meet all the
requirements set forth in the hazardous waste control regulations
regardless of. their permit status.

1.

The DOHS has received information from the U.S. Environmental Protection
·Agency (EPA) indicating that as of August 9, 1981 a total of 1163 existing facilities might need hazardous waste facility permits from the
department.
a.

The classifications of these 1163 facilities include hazardous waste
treatment, storage, and disposal facilities.
11

Class 111 ,

11

The designations

Class I 1-1 11 are established by Regional Water Quality

Control Boards for disposal facilities and typically for off-site
disposal facilities (e.g., those that take wastes produced by others)
only.

(Onsite disposal facilities must meet the same standards
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As Class I or 11-1 facilities, but the RWQCB's may not designate
them as- such.) Class I and 11-1 disposal facilities receive most
of the hazardous wastes produced in California which are disposed
off-site.
The best information available to us at this time indicates that

819 of the 1163 facilities can be categorized by the type(s) of
processes which their operators use to manage hazardous wastes.
(It is difficult to enumerate facilities accurately as treatment,
storage, or disposal facilities because their operators may use
multiple processes for managing wastes at the same facility.)

The

attached table summarizes the available information, using the
processes indicated in application materials on file with the DOHS.
Storage clearly dominates; disposal does not.
Of the disposal facilities identified, there are

8 Class I and 27

Class I 1-1 disposal facilities accepting hazardous wastes and a
total of 76 disposal operations in the state.

b.

The DOHS has issued a total of 18 final hazardous waste facility
permits:

5 to Class

disposal facilities, 12 to Class 11-1

facilities, and 1 to a hazardous waste transfer station (no other
classification).
c.

The DOHS has issued a total of 670 Interim Status Documents out of

819 that can be issued at this time.

Their classifications would

be roughly similar in proportion to those in the table I.
tional 50 Interim Status Documents are ready for issuance.

An addi-
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2.

There are 2 differences between an Interim Status Document and a
Hazardous Waste Facility Permit:
•

The content of the 2 documents; and

•

The procedures used to create the 2 documents.

The contents

of the documents differ in the following respect:

The permit consists of 4 kinds of conditions; the interim status document
consists of 3 kinds of conditions, general ·conditions, specific conditions,
and monitoring requirements.

In addition, the permit contains compliance

requirements; the interim status document does not.

For facilities oper-

ating under an interim status document, comp1 iance requirements are set
following an inspection and report on the facility.
The procedures used to create the documents differ in the following major
respects:

the permit procedures require the inspection or the facility,

the soliciation of comments from other state and local agencies, and the
holding of a public hearing; the interim status document procedures do not.
The procedures for issuing the documents may be outlined as follows:
Action

ISO

Permit

Operator submits application

Yes

Yes

DOHS reviews application

Yes

Yes

DOHS interviews facility operator
· by telephone

Yes

No

DOHS creates interim status document

Yes

DOHS conducts facility inspection

No

Yes

DOHS prepares draft permit
DOHS solicits comments from other
agencies

Yes

No

Yes

-4Action

ISO

DOHS holds public hearing

No

DOHS issues lSD

Yes

Permit
Yes

Yes

DOHS issues permit

3.

The DOHS intends to issue permits during the next 5 years to cover
the facilities which we consider to be of primary concern (i.e.,
new resource recovery facilities,

tre~tment

facilities, storage

facilities involving surface impoundments, etc.}.
a.

This schedule is based upon completing 50 permits per year at
p~esent

b.

staffing levels.

The DOHS has scheduled for completion 24 permits within the next
6 months (by about June 30, 1982)

4.

The permit program has priority equivalent to the other programs listed
in your question.

However, although all of these programs have priority,

we now have sufficient staff and have established uniform procedures to
carryout an effective program and, make it work.

There are currently 11

field positions and 5 central positions assigned to the permit program.
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Enforcement
1.

Department's program for enforcing hazardous waste control lawsThe surveillance and enforcement group in the hazardous waste control
program operates out of the four field offices located in Sacramento,
Los Angeles, Berkeley and Fresno.

In 1978-79 there were four inspectors,

and there are 28 positions in the current fiscal year.
There are essentially two types of inspection activities in the program.
One is a response to complaints, referrals or tips of possible illegal
ac~ivities,

and the other is a planned routine facility inspection

program to determine compliance with state requirements.

With regard

to complaints, the department received and followed up on 155 complaints
over the past year.

To date, 124 of these have been resolved.

Almost

all of the current court actions of 18 cases are a result of the investigations conducted in response to complaints or referrals.
The Auditor General's report concluded that virtually all investigations
had been conducted in response to complaints to the detriment of a
-routine facility monitoring program and that the department failed to
foll·:>w-up on complaints and take corrective actions in a ·timely manner.
-Investigations in past years have chiefly responded to complaints of
·uncontrolled operations and this has been a reasonable use of the available resources to discover and correct potential health or environmental
hazards.

A routine facility inspection program, until this year was

principally directed at the off-site facilities which receive a wide
variety of hazardous wastes.

A planned routine facility inspection

program was implemented earlier this year for all facilities which store,
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treat or dispose of hazardous wastes and is described below.
A tracking system has been instituted to record and follow up on complaints.
This had been a major program deficiency
Training has been provided to all inspectors on procedures for investigating complaints and a draft of procedures has been prepared.

A

revised log of activities is being prepared to document time spent
on complaints.
A routine facility inspection program has been established. "Major"
waste facilities will be inspected on an annual basis.

hazar~ous

A major facility

has been defined ·as a hazardous waste disposal site or surface

impoun~-

ment regardless of size and storage facilities with a capacity of 400 ·
tons or more.
California.

Under this criteria, there are 138 major facilities in
Minor facilities, mostly storage facilities {tanks, containers)

and treatment facilities will be inspected on a semi-annual basis.
Additional unannounced inspections will be conducted four times each
year at the major off-site facilities.
To date, one hazardous waste facility permit has been denied on the basis
of inspections to a storage and treatment facility in Los Angeles.
This has resulted in a lengthy court action.

Training has been provided

to all field personnel on facility inspection procedures and there is
a checklist by which to measure compliance with all rules and regulations
at a facility.
Currently, under the routine facility inspection program, 146 facilities
have been inspected for compliance with approximately 100 requirements
per facility.

An average of lOviolations per facility have been detected.
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Inspection reports and compliance letters are currently being prepared
to correct the violations.
Based on past experience, 45 facility inspections, reports and follow-up
actions can be accomplished per work-year for large facilities and 50
for small facilities.

The current number of inspectors could complete

over 600 lnspcetions annually based on this workload (their time is also required for compliance and enforcement action).
F~om

a practical standpoint, this inspection record may not be achieved

until personnel are obtained for site monitoring and clean up activities
which fall under SB 618 (Superfund).

Inspection staff may currently be

·called upon to carry out these functions.
A breakdown of staff allocated to inspection, surveillance and enforcement
is presented for the current year and projected for FY 82-83 in
Attachment A.

Time-accounting will be provided for these staff.

An

improved system has been tested and will be required in all offices
commencing in December.
2.

Enforcem~nt

program goals and objectives and the criteria for a strong

program.
The goal of the enforcement program is to have all hazardous waste
fa~il

ities incompliance with provisions of state law and regulations to

assure health and environmental protection.

In addition,,enforcement

actions must assure waste generators and haulers comply with state
requirements.
In order to reach this goal, annual inspections of all major on-site and
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off-site facilities will be conducted and semi-annual inspections of
minor facilities will be carried out.

Four unscheduled inspections will

be conducted annually at major off-site facilities.
The use of public hearings and orders of the Director pursuant to Health
and

S~fety

Code Section 25187 will be applied where clean up actions

are requr I ed.
Ultimately, the enforcement program to be fully effective must include
a routine inspection activity for the entire regulatory community of
generators, haulers and facility operators and must tie into the resources
and expertise of other agencies involved ·in environmental protection .and ·
enforcement.

This includes the California Highway Patrol, local District

Attorneys and City Attorneys, the State Water Resources Control Board,.
the Air Resources Board and others.
The following actions have been taken or will be completed by January 1,
1982, to address the program deficiences noted in the Auditor General's
report and provide for an effective enforcement program.
•

Continue a routine facility inspection and enforcement program
which identifies and corrects violations.

•

Maintain a tracking system for both routine inspections and
inspections resulting from complaints to assure follow-up
and resolution.

•

Establish a "tickler system" to assure that a violator is
meeting compliance schedules.

•

Establish monthly assignments for all inspectors.
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o

Provide an improved log of activities to document workload
requirements,

3.

Use

~f

Sections 25187 and 25187,5, Health and Safety Code.

The provisions of Sections 25187 and 25187.5 have not been used to establish
a schedule of compliance or correction through an order of the
Dire~tor

after public hearing,

Use of these sections would assist in obtaining corrections of violations
particularly in instances where a clean up

of hazardous waste is needed.

It would draw public attention to the situation and increase pressures
for correction.

In simple cases of violations of permit conditions

.such as the lack of a contingency plan, the hearing and order process
might not be as applicable.
The provision and use of administrative fines by the department
establishes an immediate enforcement mode as opposed to voluntary
compliance which has been the initial approach used for the preponderence
of corrections.

The use of substantial administrative fines might almost

assure l -itigation where it is applied.

This could have a detrimental effect

on rapid resolution of corrective actions.

The department should

test its available enforcement authorities before adding administrative
fines .to the enforcement options.
· 4.

The i'nspection - enforcement program and the permit program have high
and equal priority.
these

ar~as

The only temporary redirection of personnel assigned

is for monitoring of major clean-up activities to assure

proper procedures are employed for health protection.

This redirection

should be eliminated with the establishment of staff for the Site
Clean up and Emergency Response Section.
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ATTACID1ENT A
11'\SPECTION, SURVEILLANCE AND ENFORCEt-iENT I'.'ORKLOAD

Program Output

Present Level

Projected Level

Augmentation

~!aj

180 inspections
@ 4 p.y.

270 inspections
@ 6 p.y.

+ 2

stor~ge/disposal

500 inspections
@ 10 p.y.

No change
10 p.y.

or* ;'SDF' s (Transfer/
facility)
-1 5/Person Year

:;!

!'liner TSDF' s
@ 50/Person Year
Generator Ins.p ections
~ 150/Person Year

@

·a

450 inspections

0

@ 3 p.y.

+ 3

0

300 inspections
@ 2 p.y.

+

2 p.y.

16 cases

+

1

Registered hauler
i1~spections

p.y.

p.)' .

150/Person Year

Enforcement Actions
@ 4/Person Year

12 cases
@ 3 p.y.

p.y.

@ 4 p.y.

Co~pliance

follow-up
Inspections
~ ·W/Person Year

160 actions
@ 4 p.y.

Unregulated violators,
AbandnneJ site inspections
250 inspections
& Slnpling/Referral from
Ab~ndoned site project @50 p.y.
L·::boro tcry Support
~ ~ of field staff level

~

~l~jor

13 p.y.

160 actions

4 p.y.
No change
s p.y.

17 p.w.

facilities arc defined as all disposal sites; all surface impoundre~nts ~tilized for ~toroge, treatment, or disposal; and all sources
U.at arc c.:-.pabl r:.- of storing 400 tc.ns or more of hazardous ~aste.

0

+

·t p . y.

- 2-

Program Output
Support
(Special studies,
spill response, geology,
~ngineering, hydrology)

T ·:.~hnical

Present Level

Projected Level

6 p.y.

No change

8 p.y.

10 p.y.

H . Q.'~

2 p.y.

No change

TOTALS

0

6 p.y.

Clerical Support
Coordination
(T~aining, intergovernmental coordination,
development of standards
ard procedures)

Augmcnta t i~

+

2 p.y

0

2 p.y.

55 p.y.

69 p . y.

+

14 p.y .
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The comprehensive data management system, currently being developed by
the department, is designed to resolve many of the existint problems
and would respond to most of the questions you have listed.

The

system will establish a standardized reporting system whereby all
regional and headquarters staff will be reporting the same type of
information, in the same format for a 11 fac i 1 it i es and a 11 enforcement
activities.

The system will also be able to quantify each staff persons

activieies on an ongoing basis.

This will allow management to determine

the average number of inspections, followups, emergency responses,
permit application reviews, etc. an inspector should be doing.

The

system will also provide deteiled reports on the numbers and types of
violations, emergencies, and complaints, as well as the status of any
faci 1 ity.
The system is being developed and Implemented in phases.

The first

phase, the hauler system, will be on line in March 1982.

The facili.ty

file including activities of permits, enforcement and resource recovery
staff will be in line in mid-1982 and the new automated manifest will be
on line by November of 1982 (the form Itself will be put into use long
before this).
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Transportation

1.

The Department has an established regulations development process including internal review, public notice and hearing,and external review
and revision.

The total time frame is 284 days from start to finish.

Currently there is one staff member assigned to hauler regulations and
all staff are on a time-reporting system.

One staff person is assigned

to track and assist in the development of21 sets of regulations which
are currently called for by recent legislation.

2.

The Department has adopted regulations for. vehicle inspections which are
now in effect.

The Department will propose regulations for special con-

tainers of hazardous waste which are not included in the rather extensive Department of Transportation regulations.

This would include

drop boxes and containers for contaminated dirt, _containers for asbestos
waste and other specialized vessels.

A consultant has been retained and

the regulations will be proposed by May 1982.
of drivers will be proposed by the same date.

Regulations for tra.ining
A review of training re-

quirements and options has been prepared.

3.

The law requiring inspection and certification of vehicles was approved
by the Governor on September 27, 1979 and became effective on January 1,
1980.

It was not possible to develop and adopt regulations to implement

that law within three months.

The decision was made to renew registra-

tion as before until the regulatio ns could be adopted.

Without there-

gistration renewal, the statute possibly would have required that all
haulers cease operating on January 1, 1980 until the Californiu High·. :ay Patrol co., 1 d inspect the vehicles.

This \-JOUid have resul t ed i n
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storage and stockpiling of very large quantities of hazardous waste at
locations and in containers not suited for storage.

Under another in-

terpretation, the statute would require only new applicants to undergo
inspection,.

This would have led to inequities within the industry and

not resolved the vehicle problems already present.

4.

Both the California Highway Patrol and the Federal Department of Transportation maintain records of highway incidents involving hazardous· substances.

Incidents involving hazardous waste haulers are not differen-

tiated from materials haulers.

Each incident involving a hazardous waste

hauler must be reviewed individually for appropriate action.

An. in-

cident which violates the law or regulations is grounds for denial of·
registration.

The Department has requested added staff (2 man-years) to

follow·up on hauler incidents and inspections.

S.

The Department has adopted portions of the Highway Patrol and Fire.
Marshal regulations which pertain to transport of hazardous materials.
In turn these
The

f~deral

~dopt

portions of Title 49 Code of Federal Regulations.

The

regulations and state regulations are essentially equivalent

in terms of packaging, labeling, placarding, loading, etc.

6.

The manifest system will be altered in the following ways:
a.

The State will print the manifest and maintain the numbering sequence.
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This allows for a strict accountability of manifests and documented
waste loads.
b.

The manifest will be modified to allow for computer entry of all information.

This will give the Department the ability to audit for

missing loads, unregistered haulers, use of improper disposal sites,
identify recyclable material as well as compile the data on waste
types, quantities, generators, etc., in any manner the Department
finds useful.

In the overall data management system, the manifest system manages data
obtained from the manifests; the facility system manages all data on
facilities; transportation system manages hauler registration data;
activity system traces all on-going activities including complaints
and Inspections, and the waste stream system stores information on
hazardous materials.

The various systems will interact in a number of

ways; for instance, the waste stream system will interrogate manifest
data to

~erify

proper use or disposal of waste streams, the transporta-

tion system will store vehicle inspection data to allow comparison with
.vehicle and ldad data of the manifest system to insure proper vehicles
are being used, etc.

The transportation system will be In full use by March, 1982; the facility system should be operational by July; and the others by the end of
1982.

7.

With the institutfon of an inspection program, the transportation
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control program has been given a higher priority in the program and
additional manpower have been requested to bring this activity into line
with inspections and permitting.

The manifest system and the entire in-

formation management system have had high priority over the past year
which will continue.

RmULATION DEVELOPMENT AND ADOPriON PLAN

1.

Subject:

2.

Fnori 7..y:

(Emergency/Nonemergency)

Easis fer Regulation(s):
Sbte Legislation - Bill # __,.,---- Year
Federal Regulation(s) - CFR #
Federal Register Date -------------Other (Administrative Decision-,~~~~~---Court Order, etc.)

-----------------------------

4.

Reason for Regulation(s):

( 'Why
1

11

Regulation( s) Are Necessary)

,
~stimated

Fiscal Impact and Funding Source:

6.

Name and Address of Advisory Group Chairperson:

7.

Anticipated Public Impact: (Advisory Groups and Organizations Supporting or Opposing
Proposed Regulation(s) - Attach Documents if Available)

8.

Departme~t

0

Budget Staff Consulted:

--·

10.

Attorney Consulted:

Phone

-----------Phone
------------

Development and Adoption Schedule (All Times in Calendar Days):
Average Time
Frames

-Activity
Regulations Development
by Program

Date
Actually
Comnleted

Completion
Target Dates

60 Days

Status Days Ahead
or Overdue

I·

Revie\\:

14 Days
14 Days

Office of Regulations
Office of Legal Services
Budget Section/Department of

30 Days
30 Days
45 Days
1 Day

Fi~ance

Prepare and Print Public Notice
Public Notice
Public Hearing
Post Hearir.g Review/Revision
II/ '"" . , =..
/.tl.
Offic-e of Adrr.inistrati ve Law
a~d File w/Secretary of State
~ ~

Fost Filing vlai ting Perio.d
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~

-
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C
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Total Days to Effective Date
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30 Days
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30 Days

30 Days)
284 Days
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ATTAClMENT

"l·:ajor" Sources in California Using Proposed Definition
Source

Location

AC~1E

Martinez

FILL CORPORATION

AEROC!!EH IllC

El

.AJ.LIED CHEHICAL CORP. EL SEGUNDO WORKS

El Segundo

/'.~·1CHEM

Fremont

PRODl'CTS

ANDERSO~!

SOLID

~1ASTE

BECKI-!A.~

n:STRID~NTS

INC.

Anderson

INC

Porterville
Fresno

BIG BLUE HILLS DISPOSAL SITE
~KK

CORP WILMINGTON

BKK CORPORATION

~AN

~firage

T~~SFER

STATION

DIEGO TRANSFER STE

Wilmington
San Diego

BORDEN INC

Fremont

B VENA VISTA LANDFILL

Amador

eAS!-{AVI.A DISPOSAL

Casmalia

CERRO HETAL PRODUCTS CALIF \.JORKS

Newark

CERTAINTEED CHOWCHILLA PLANT

Chowchilla

CHE!-!ICAL HASTE HANAGEHENT - SAN JOSE

Alviso

CHHHCAL \-lASTE MG!-IT INC KETTLEMAN RILLS

Kettleman City

CHEMWEST
CHEVRO~

I~~USTRIES

Fontana

INC

Buena Vista

USA, INC

CHEVRON USA, INC

Coalinga

CHEVRO~

Kings Co.

USA, INC.

Taft

CHEVRON USA, INC.
CORDOVA CHEMICAL CO.

(CALIF)

Rancho Cordova

DART Ilml'STRIES INC

Saugus

DEFENSE DEPOf TRACY

Tracy

DESOTO INC.

Berkeley

Dbl'GI.AS OIL COHPANY OF CALIFORNIA
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0
Correction Plan- Permitting, Inspections and
Enforcement, and Transportation

0
am William Jopling, Acting Chief of the Permits, Surveillance and Enforcement
Section under the Department's recent reorganization plan.

0

s~mewhat

I have prepared a

lengthy statement which responds to the specific questions and issues

which were submitted by the committee to the department on permitting, enforcement and transportation .

•

would like to summarize the coverage of that state-

ment.
Permit Program
The

purpo~e

of the permit program is to assure the safe management of wastes at

a facility for health and environmental protection through the application of
per~it

conditions.which augment the provisions of law and regulations which

regulate the operations of facilities.

The department directed its attention

initially at the off-site disposal operations which generally receive a wide-mix
of

haza~dous

wastes from a variety of industries.

As the Auditor's report

poi~ts

out. the .department has issued 18 final permits to these types of facilities of
which there are 35 in the state.
In order to apply permit conditions expeditiously to the remaining 800 facilities
on.whlch we have information. the department had redirected the permit effort
to the issuance of interim permits to these facilities over the last year.

These

permits apply the same general and specific conditions as do the final permits.
For facilities operating under an interim permit, compliance requirements are
set following an inspection and report of the facility.

We have issued 670 interim

permits for the 819 facilities on which we have information.

An additional 50

permits are ready for issuance and all 819 facilities will be under interim permits
in December.

-2 -

With the current authorized field staff dnd central permit group, the Department will Issue 50 final facility permits during the current federal fiscal
year.

We have scheduled 24 final permits for completion by June 30, 1982.

Currently, full permit Inspections have been conducted at 64 facilities and
48 draft final permits have been prepared for major operations in the state.
In order to exert tight control on the permit activity, the department has
established a priority listing of facilities for permitting and has assigned
specific staff to the permitting function.

We are currently working with the

Governor's Office of Planning and Research to streamline the overall permit
system for new facilities so that there will be the minimum delay in bringing
these systems on line.

A tracking system has been implemented in each office

to assure that progress is being made on the permits for Individual facilities
that have been undertaken.

- 3 -

0
Enforcement
There are essentially two types of inspection activities in the program.

0

One

is a response to complaints, referrals or tips of possible illegal · activities,
and the other is a planned routine facility inspection program to determine
compliance with state requirements.
The Auditor General's report concluded that virtually all investigations had
been . conducted in response to complaints to the detriment of a routine facility
monitoring program and that the department failed to follow up on complaints and
take corrective actions In a timely manner .

Investigations in past years have

chiefly responded to complaints of uncontrolled operations and this has been a
reasonable use of the available resources to discover and correct potential
health or environmental hazards.

A routine facility inspection program, until

this year, was principally directed at the off-site facilities which receive a
wide variety of hazardous wastes.

A planned routine facility _inspection program

was implemented earlier this year for all facilities which store, treat or dispose of

hazardou~

waste.

Under this program all

will be inspected on an annual basis.

11

major 11 hazardous waste faci 1 ities

A major facility has been defined as a

hazardous ·waste disposal site or surface impoundment regardless of size and storage
facJliiies with a capacity of 400 tons or more.
138 major facilities in California.

Under this criteria, there are

Minor facilities, mostly storage facilities

(tanks, containers) and treatment facilities will be inspected on a semi-annual
basis. · Additional unannounced inspections will be conducted four times each year
at the major off-site facilities.
There are currently 28 field inspector positions in the four field offices.
Based on past experience, the current number of inspectors could complete over

-~-

600 inspections annually based on this wor kload (their time is also required for
compliance and enforcement actions).
The goal of the enforcement program is to have all hazardous waste facilities
incompliance with provisions of state law and regulations to assure health and
environmental protection.

In addition. enforcement actions must assure waste

generators and haulers comply with state requirements.
Ultimately, the enforcement program to be fully effective must include a
routine inspection activity for the entire regulatory community of generators.
haulers and facility operators and must tie Into the resources and expertise
of other agencies involved in environmental protection and enforcement.

This

includes the California Highway Patrol. local District Attorneys and City
Attorneys, the State Water Resources Control Board. the Air Resources Board and
others.

It must be applied uniformly on a statewide basis.

In November 1980, the department director distributed a letter to all public
attorneys soliciting their interest and support in enforcement actions.

Of

the 18 court actions, 6 are being handled by local attorneys.
A series of actions have been taken to address deficiencies noted in the
Auditor General report:
•

routfne monitoring

•

tracking system for inspections

•

monthly assignments and time-logging.

The provisions of Sections 25187 and 25187.5 have not been used to establish a
schedule of compliance or correction through an order of the Director after public
hearing .

0
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Use of these sections would assist in obtaining corrections of violations
particularly in instances where a cleanup of hazardous waste is needed.

It

would draw public attention to the situation and increase pressures for correction.

We will initiate use of this enforcement provision . .

Transportation
The department has adopted regulations which provide for
by the California Highway Patrol in October.

vehicl~

inspections

On November lOth all 746 haulers

were mailed a copy of the regulations and announcing the program.

An initial

number of firms (50) will be sent application forms to be returned by
December lOth.
action taken.

By February these will have been inspected and registration
The inspections will be staged throughout the year.

Training

and special container regulations will be proposed by May 1982.
The manifest system will be altered to allow for computer entry of all information. · This will give the department the ability to audit for missing loads,
unregistered haulers, use of improper disposal sites, etc.
In the overall automated data management system will monitor the manifests,
maintain the current status of fac i lities and haulers, trace all on-going activities including complaints and inspections, and store information on hazardous
materials.
The man'ifest system will be in full use by March, 1982; the facility system
should be operational by July; and the others by the end of 1982 .

I I 1981

EXHIBIT B

History of Fees

*

When the hazardous waste program was first established, it was decided
·that the program should be largely self supporting through fees paid by
disposers of hazardous waste. With the imposition of the federal program,
additional funding became available through program grants. These grants
have helped to keep the disposal fees at a minimum. The law requires
that these fees be paid by operators of hazardous waste disposal facilities
whether they are on-site or off-site. Waste generators do not pay the fee
.directly. This Is In cbntrast to the State Superfund fee which is imposed·
on the·generator rather than the disposal site operator.

•

The ~mount of the fee is determined by the level of the program authorized by
the legislature. The fee revenue covers the difference between the total
program cost and the amount of the federal program grant. One of the problems
is the fact that the fee must be set by regulation which means it is a nine
month process to adjust the fee. The fee at the present time is $1.00 per
ton, which represents less than 5% of actual disposal costs. In addition,
there is a maximum cap of $2500 per month on any one generator. The reason
this was put into the regulations was so that firms, such as U.S. Borax Co.,
who produce large quantities of low hazard waste as a by-product of a mining
pro·c ess, wou 1d not be taxed out of business.
At the present time we do not collect the fee from all of the on-site
disposal operations. In the early years it was not clear that the law was
intended to apply to on-site operations. This was clarified by 1980 statutes.
We currently collect fees from about 10-15% of the disposal operations. These
10-15%, however, account for approximately 70% of the taxable wastes. We
have only recently become aware of many of the on-site disposal operations
througn the federal notification requirement. We have sent letters to the
remaining on-site disposal operators demanding back payment to 1977.
Since SB 618 would have the Board of Equalization collect the Superfund tax,
we felt It would be prudent and efficient to have them also collect the
hazardou~ waste fee. SB 618 was then amended to accomplish this. The
Department is now entering into an agreement with the Board to have them
collect the fees for us. This should provide for a more effective fee
collection system.
We are also currently processing a regulation to raise the fee to $4.00 per
ton. This fee increase will take effect on April 1, 1982. This increase is
necessary to cover existing program costs as well as Budget Change Proposals
which have been approved by the Department of Finance and which would take
e f f ec t I n J u 1y .
The committee asked a number of additional detailed questions regarding
the fees. We have prepared written responses to those questions which
we can give you.

*

submitted by the Department of Health Services 11/19/81

HAZARDOUS WASTE DISPOSAL
FEE COLLECTIONS

1.

Who is subject to disposal fees?
All operators of hazardous waste disposal facilities, whether on-site or
off-site, which dispose of waste to land are required to pay the fee.

2.

What changes have occurred in statute (the statutory language establishing
the fees)?
Section 25174 of the Health and Safety Code which authorized the Director
to impose the hazardous waste disposal fee was added by the statutes of
1972 and became operative on January 1, 1974. Subsequent changes in the
statutory language in l973, 1974, 1977, 1978 and 1980 were technical only
(i.e., specified the on-site disposers of hazardous wastes are subject.to
the fee). SB 618, Ch. 756 statutes of 1981 imposed a new hazardous substance tax on generators of hazardous wastes who dispose of such wastes to
land. This tax is separate and distinct from the hazardous waste disposal
fee.

3.

What is the process for establishing the fee?
The hazardous waste disposal fee is set by the Director of the Department
of Health Services by regulation at a level wnlch will provide revenue to
support the Department•s activities in administering Chapter 6.5 of the
Health and Safety Code (Hazardous Waste Control Law). This requires going
through the full regulatory process, including public hearings, each time
the fee needs to be adjusted.

4.

When were fees initially established and revised?
The fee was initially established at $.60 per ton in 1974.
to $1.00 per ton in 1977.

_ 5.

It was increased

How were fee amounts determined?
The fee is set at the level required to provide sufficient revenue to fund
the Hazardous Waste Control Program at the level authorized by the legislature min~;~s· federal· program grant amounts. In other words, the fee revenue
makes up the difference between the total cost of the program and the amount
of the federal grant. The fee is computed on a fee base that reflects tonnage disposed on which the fee was collected in prior fiscal periods. In ·
calendar year 1981 the fee has been paid by 38 different firms. In fiscal
year 1980/81 the fee base was approximately 1.5 million tons. The manifest
is used by the off-site disposal operators to determine fees to be charged
to clients. The manifest has no relationship to on-site disposal. A new
computerized manifest matching system Is currently being developed ·for
implementation i n 1982. When this system is operational we will be able to
quantify the re l ationship between the disposal fee and the manifest.

0
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6.

What is the basis for the 2,500 ton cap on the amount of waste subject
to the fee? What is the estimated revenue lost by the cap? ·
The 2,500 ton cap was implemented so that firms such as U.S. Borax Co.,
who produce large quantities of tow hazard waste as a by product of a
mining process, would not be taxed out of business. We can not quantify
the potential revenue lost by the cap.

0

].

What is the current status of the proposed fee increases?
The Department is currently processing a regulation to increase the fee
to $4.00 per ton. The fee increase Is planned to take effect on April 1,
1982. The fee increase regulation change consists of two components.
The first component will only increase the fee amount. The second component
will clarify the fee collection language and Increase the cap to 10,000 tons
per month . . This amount was calc4lated to take Into account existing and
anticipated increase in the tonna·ge base.

8.

What are the trends in fee collection?
A.

Fee amount per ton monthly maximum:
$ . 60/ton,
ton . max-:imum 1974 th.roughl977
$1.00/ton, 2500 ton maximum 1977 through present

B.

Number of facilities submitting fee 1981:
20 off-site disposal
18 on-site disposal

C.

Current estimated total number of facilities subject to fee:
100-200 off-site disposal
50-100 on-site disposal

D.

Fee Revenues:
See attached table (Hazardous Waste Control Account Status). We are
unable to differentiate the fees collected from on-site facilities from
those collected from off-site facilities.

E.

Hazardous Waste Control Account Status:
S·ee Attached Table

9.

What is the process for submitting fees?
Up to October 1981 fees were submitted to the Department by operators
of disposal sites on a monthly basis. Commencing in October 1981 t~e
fees are paid to the State Board of Equalization •

•

-310.

How does fee payment relate to the permitting process?
All commerced offsite disposal facilities were submitting fees prior
to establishment of the permit program. During the past year all
facilities that were issued 650 interi~ status documents (permits)
were requi r_ed ~o pay past ~·! spC?sa 1 fees back to October 1977.

11.

How does fee payment relate to the hazardous waste manifest?
The fee is paid on all manifested hazardous wastes disposed of on
land offsite up to the 2500 ton per month cap. The Department will
not be able to utilize the manifest as a monitoring tool or fee
payment until the computerized manifest matching system is implemented
in 1982.

12.

How does fee payment relate to revenue collection for State Superfund?
The hazardous waste disposal fee is separate and distinct from the
hazardous substance tax which funds the State Superfund. Both the fee
and the tax are collected by the Board of Equalization. Superfund is
collected from waste producers and the fee from waste disposal site
operators.
•.

·13.

How does fee payment relate to the month!yreports required of"hazardous waste facility operators?
Monthly reports on quantities of hazardous wastes disposed are required
from On-site disposal site operato~s. Normally these operators submit
the monthly fees with the report.

14.

What is the process for monitoring fee collections and enforcing fee
payment?
The Department is contracting with the Board of Equalization to collect
the hazardous waste disposal fee. The elements of the Board's collection
program will include: 1) registration; 2) proce.ssing returns, reports,
and assessment; 3) auditing accounts; and 4) collecting fees receivable.

15.

How does monitoring of fee collection and enforcing fee paymehts relate
to inspection and surveillance activities?
These activities are operated independently. Enforcement of pee payment
has been conducted in connection with issuing interim status documents
(permits) to hazardous waste facilities. Facility inspections will to
some ·degree, verify the reports submitted by waste producers. It is
anticipated that information generated from the Department's inspection
and surveillance activities will be shared with the Board of Eq~aliza
tion for future envorcement actions.

0
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What is planned to collect overdue fees?
The Department plans to continue to attempt to collect fees overdue
from the period prior to October 1, 1981. The Board of Equalization
will implement a program to collect fees that are overdue subsequent
t<? October 1, 1981.

17.

Is the Department authorized to vary fees depending on the amount of
hazard?
There is some question about this. The enabling legislation is silent.
on the issue. The Department could attempt to set the disposal fee in
th.is manner . under its existing statutory authority. We would anticipate
probably resistance to this course of action both from the regulated
community and from the Office of Administrative Law. Statutory language
that expressed the legislature's approval of this mechanism would be
desireable to assure its successful implementation. Consistency with
the Superfund formula would also be desireable.

18.

What progress has been made in developing this type of fee schedule?
We have internally discussed the development of a varying fee schedule
which · would raise sufficient revenue, serve as an added incentive for
alternative treatment, and be equitable to different types of industries.
lt . appears that the most feasible method w~d be to set up about-four
categories similar to Superfund. Implementation, however, would -appear
to r~quire legislation.

19.

What proportion of total disposal costs is represented by the disposal
fee?
The dis·posal fee comprises a very small portion of total disposal costs.
Disposal costs vary depending on the quantity and hazard of the wastes
involved. The fee at $1/ton probably accounts for less than 5% of the
total costs of disposal.

20.-

What are the plans for implementing the SB 618 transfer of fee collection
to ~ he Board of Equalization?
Th.e D.e partment is entering into an interagency agreement with the Board
of Equalization to fund that agencies program for collecting the hazardous substance tax. We are cooperating with the Board in the development
and implementation of the new program. As of October 1, 1981 the Board
wi·ll ·be collecting the hazardous waste fee.
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HAZARDOUS WASTE CONTROL
ACCOUNT STATUS.

Balance in Account
From Pr i or Year
Fee Revenue

1977/78

1978/79

1979/80

1980/81

(233,619.45)

221,896.41

831,322.15

634,194.21

1,204,526.41

939,202.52

1,515,538.51

786,591.22

Prior Year Income

42,173.29

186,945.87

~djustment

Expenditures

331,075-36

782,046.54

1,136,330.46

2,000,010.29

Accumulated
Surplus June 30

221,896.41

831,322.15

634' 194.21

196,895.72

----

~-

EXHIBIT C

I want to thank this Committee for the opportunity to
present testimony on this important subject.

I will describe my

Office, expand on several points made by the Auditor General in
the enforcement area, and recommend a program for improved enforcement.
TheLosAngeles City Attorney's Office is a dual
function public law office.

Its criminal function entails the

prosecution of all misdemeanor violations of State law occurring
within the City and all Municipal Code violations.

Its civil

function includes the provision of legal advice to.all City·
departments and agencies, prosecution and defense of all civil law
actions for or against the City and approval in writing of drafts
of all contracts by or on behalf of the City.
The Environmental Protection Section is the only
unit in the office authorized to perform both civil and criminal
functions.

The Section files and prosecutes misdemeanor violations

·of hazardous and industrial waste, air quality, noise pollution,
endangered species, and Fish and Game Code laws and regulations.
It brings some civil actions in the name of the City of Los Angeles,
regularly provides legal advice to the City Council and departments,
a~alyzes

and comments on State legislation, and participates in

administrative hearings and agency rule-making in these same
subject areas.

The Section's criminal and civil responsibilities are
particularly evident in the field of hazardous waste law.

We have

prosecuted five cases involving violations of the State Hazardous
Waste Control Act, four of which are criminal and one civil, and
have several more under investigation.

The State Department of

Health ·Services (DHS) was the exclusive investigative agency in
two of the criminal actions and is the lead enforcement agency in
the ongoing civil action.

Section attorneys have developed a

thorough knowledge of State and local hazardous waste laws
regularly monitor new or amendatory legislation.
1980

arnendmen~

an~

We worked on

to strengthen the criminal penalty provisions in

the Hazardous Waste Control Act and also provided input on the
recently enacted State Superfund bill.

As we developed an active

role in prosecution of hazardous waste violations in the City of
Los Angeles, we found ourselves working with municipal, county,
regional, state and federal agencies, all of whom had some
response jurisdiction in hazardous waste incidents.

l~ind

of

We discovered

that many of these jurisdictions were unnecessarily duplicative
and that some of the agencies did not know of the others' jurisdictions.
To eliminate this overlapping jurisdiction and to increase response
efficiency, we convened a Hazardous Materials Enforcement Task Force
last January.

The Task Force has served as a forum to bring all

these agencies together to share information about their respective
roles through the preparation and circulation of hazardous materials
incident response agency data sheets.

This effort has already

resulted in a new cooperative response to several incidents in the
City.
-2-

Our purpose in testifying here today is to use the
Auditor General's analysis of the Department as a springboard
to constructive suggestions for improved enforcement from this
date forward. Beforewe detail these suggestions, however, I
would like to amplify on several enforcement-related issues raised
by the Auditor General's Report and the Department's response .

•

. First, DHS states more than once that it has refrained
from stronger enforcement actions because of the time-consuming
and expensive nature of litigation.

It would not be surprising if

. this were trueinpart, because of DHS' failure to develop an
inspection and enforcement management strategy.

In the criminal

context, we have learned that careful and thorough case investigation
and preparation usually results in a defendant pleading guilty or
no contest, rather than choosing the lengthier and more expensive
alternative of a full trial on the merits.

More particularly, we

find this criticism of court action inapplicable to criminal prosecutions.

Unfortunately, the Auditor General's Report fails to specify

which portion of DRS-initiated lawsuits were civil and which were
criminal.
Second, DHS has requested increased administrative penalty
capabilities as an intermediate enforcement tool between voluntary
compliance and civil or criminal prosecution.
oppos~

Although we do not

the use of administratively-imposed sanctions and feel that

they are an integral part of a well-balanced regulatory enforcement
arsenal, we are perplexed by DHS' request in light of the Auditor
General's remarks that the administrative sanctions presently

-3-

available to the Department have been implemented ineffectually,
if at all.

We want to stress the critical importance of a flexible

enforcement strategy which prioritizes response actions and the
imposition of sanctions according to the severity of the hazard :
Certain types of violations are well-suited to responses which
begin with letters requesting voluntary compliance and graduate to .
the imposition of administrative sanctions before civil or criminal
prosecutions are initiated.

Many other types of violations, however,

demand immediate abatement actions coupled simultaneously
initiation of civil or criminal prosecution.
t~at

u~

w~th

the

It must be understood

an increased range of available administrative sanctions cannot

a substitute for swift prosecution where

th~

is appropriate. ·

Finally, the Auditor General's implication that DHS does
not view litigation as cost-effective

ignor~

or inadequately values

the substantial deterrent effects of civil and criminal prosecution.
Litigation has a deterrent effect on the entity being prosecuted
as well as on other potential violators.

All things being equal,

where any one of several violations brought to our attention could
be successfully prosecuted, a significant criterion in the exercise
of prosecutorial discretion is choosing that case whose

prose~ution

is most likely to deter violations by other businesses dealing with
hazardous waste in addition to bringing the defendant violator
into compliance.

Although it is difficult to measure, this collateral

deterrence can be so effective that, in the long run, all other
enforcement costs are proportionately reduced.

Also, media publicity

of successful prosecutions has its own deterrent effects.

For

example, after local television stations and newspapers carried the
-4-

the story of our prosecution in the Hope Plastics case (a criminal
prosecution of a "midnight" dumper of toluene), DRS and our Office
received many phone calls from other small

businesse~ ~bich

handled

hazardous wastes asking for guidance in the proper handling and
disposal of their wastes.
The goal of every enforcement prbgram is to obtain the
regulated industry's compliance with the enforcement agency's
regulations and other applicable laws.

Those regulated must under-

stand the need for the regulations constraining them and, in any
event, must be provided with incentives to conduct their activities
in accordance with the regulations.

An inconsistently implemented

enforcement program fosters disrespect for the regulations and the
regulators and is quickly self-defeating.
efforts

ar~

Even successful enforcement

deprived of their potential deterrent effects if they

are regarded as the exceptions to an otherwise arbitrary program.
The first step toward an improved statewide hazardous
waste management program should be the creation of an advisory
committee composed of local prosecutors to meet with DRS policy-makers
to

dev~lop

a new and better-coordinated enforcement program.

has already begun with Cal-OSHA and should be the model
well.

This

for DRS as

Such a group should immediately develop a system to track

cases from the initial field inspection to final disposition .

The

referral guidelines should incorporate the prioritization of cases
on the basis of the severity and imminence of the hazard threatened.
It is imperative that certain cases are brought to the attention of
-5-

prosecutors at the earliest possible moment, and a mandatory referral
guideline system can accomplish this need.

Our Section has done

this on a local level with the City Bureau of Sanitation for the
handling of violations of the City's industrial waste discharge
ordinance.

After the referral guideline and case-tracking systems

have been formulated, an intake form should be drafted which would
require field inspectors to provide as much relevant information
about the inspection site as possible at the earliest inspection.
Following these actions, or in conjunction with them, the
local plosecutorial

adv ~ sory

committee and DHS should implement· a

training program for DHS field inspectors and staff personnei.
a training program should include the following areas:

Such

proper

sample collection techniques; appropriate and inappropriate conversation with site operators and personnel; maintenance of chain of
custody; proper laboratory sample analysis techniques; preparation
and drafting of reports by field inspectors; and instructing field
inspectors and lab technicians in proper ways to testify at trial.
After these actions have begun, the relationship between

loca~

prosecutors and DHS regional office employees should be cemented by
regular meetings at which the enforcement system's operation can be
monitored and specific cases discussed in detail.

We suggest that

DHS seriously consider hiring a short-term special consultant for ·
this effort who possesses proven prosecutorial and training · skills
in law enforcement.
An inter-agency referral system for suspected

violatio~s

should be implemented by DHS in conjunction with other agencies
which have some hazardous waste jurisdiction . . DHS field inspectors
-6-

0

0

should be made familiar with these agencies' rules and regulations
so that when they detect possible violations in these areas, they
can quickly notify appropriate enforcement personnel.

In addition

to fostering inter-agency cooperation and fine-tuning the enforcement
skills of each agency's field inspectors, such a .s ystem would also
save enforcement costs in the long run.

If violations of several

agencies' laws and regulations -were detected and tracked simultaneously
at one site, a prosecutorial office could join all these violations
as separate counts in a single lawsuit and thereby increase the
likelihood of conpliance through imposition of diverse sanctions.
In addition to the foregoing recommendations, DHS should
structure· its permit fee and administrative penalty systems so that
they pay for as many of the costs of administration of the Hazardous
Waste Control Act as possible.
Section 25192 of the Health and Safety Code presently
specifies that all penalties collected pursuant to the Hazardous Waste
Control Act shall be paid to the Hazardous Waste Control Account in
the General Fund.
pen~lties

The section thereafter provides that, where civil

are awarded, and the action was brought by a local prosecutor,

DHS shall pay to the local prosecutorial office an amount equal to
the cost of prosecution or one-half the penalty, whichever is less.
No provision is made for reimbursement to local prosecutorial offices
for ·costs of prosecution in a successful criminal action where a fine
was imposed.

Since the term "penalty" normally connotes a civil

sanction, it is unclear why the section subsequently makes specific
r.eference to "civil penalties."

The Legislature could amend the
-7-

the section to specifically provide that local prosecutors receive
payment to cover litigation costs after prosecuting a criminal case
in which a fine was imposed.
Another effort to offset enforcement

cos~

is the City

of Los Angeles' efforts to introduce an amendment to the Business
and Professions Code which would permit the reimbursement of
investigative and prosecutorial costs incurred by any and all agencies
involved in the successful prosecution of an unfair business practice
action under section 17200 of that Code.

Presently, the State

Department of Consumer Affairs is the only agency expressly authorized
to receive such reimbursement.

\ve have found that an unfair business·

practice action can be a valuable weapon in the prosecutorial arsenal
against illegal industry practices which violate the Hazardous tvas.te
Control Act.
Our final recommendation ties in with a thread which
runs throughout the Auditor General's report.

No enforcement system,

regardless of the efficiency and expertise of its field personnel
and office staff, can achieve its goals without an adminsitrative
management system.

This is as true of a public law office as of a

regulatory agency.

DHS must develop systems for management reporting,

time accounting and program performance.

Coupled with the

dev~lopment

of comprehensive workload standards, these systems should significantly
improve DHS's ability to implement a superior enforcement program.
In conclusion, we are encouraged by the DHS director's
respons-e to the Auditor General and this Conunittee' s involvement in
the efforts to more effectively protect the public health and environment from hazardous wastes.

We look forward to mutually beneficial

cooperation with the Department in the future.
-8-
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Agencies Participating in City
Attorney's Hazardous Haterials Enforcement
Task Force

0
1.

Los Angeles County Road Department

2.

Los Angeles County Department of Health Services

3.

Los Angeles County Flood Control District

4.

Los Angeles County Counsel

5.

Los Angeles City Bureau of Sanitation

6.

Los Angeles City Fire

7.

Los Angeles City Harbor Department

8.

Los Angeles City Dept. of Water and Power

9.

Los Angeles City Police Department

Departm~nt

~'larks

10.

Los Angeles City Board of Public

11.

Los Angeles Cit.y Offir.e of Environmental· Quality

12.

Los Angeles City Chief Legislative Analyst Office

13.

State Department of Fish & Game

14.

State Deoartrnent of Health Services

15.

California Highway Patrol

16.

Cal-OSHA

17 ..

South Coast Air Quality Management District

18.

Air Resources Board

19.

Regional

20.

United States Coast Guard (Marine Safety Office)

21.

Southern California Emergency Services Association

~'later

Quality Control Board
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BUJ{t:AU OF S.i\tH'l'ATION
n::ponT NO.

1

DSCEMDER 24, 1980
Honor~ble

Board of public Works
of the City of Los Angeles

DI!<ZCT REFER.l1AL OF .CASES FROM THE BUREAU OF SANITATION TO THE CITY
ATTO~~~Y'S OFFICE

~~=-----------------------------~----------~-----------

RECO:i:·IE-:-1DATION
--Thut your Board authorize the Bureau of Sanitation to direct~y refer
situations listed_on Exhibit A (Transmittal) to the City Attorney for
consideration of possible legal action.
1-'!~NS!-HTTAL

Exhibit A, a listing of factual situations to be referred to the City
Attorney which pose a substantial probability that a violation of
C~L~ o~ State law has occurred.
D:J:SCUSSION
Subscq1..1~mt to the appearance of City Attorney Burt Pines before.
your: Board on August 1, 1980, Mr. Pines requested the President of
the Board to meet with hi~ and his staff to discuss the matter of
referrals of situations like Capri Pumping Service to his office
directly from the Bureau of Sanitation.

A meeting was held in the Board Conference Room attended by both
principals and staffs.
It was determined that the City Attorney's
staff \'Tould meet with the Bureau of Sanitatio11 1 s staff to establish
guidelines for a referral system.
s~veral

W3etings h<we been held regarding the type of problem situations to be referred to the City Attorney as well as the effectiveness of the curre11t. Municipal Code requirements relative to such
situations.
I

'rhe attach9d . Exhibit A lists certain types· of situations that the
City Attorney's staff has develop€d for "direct referral."
P.&P

(TI)

SCB
Respectfully submitted,

--···,_
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(1)

1'.·.:..1 notic(~f> cr: violut.ions for disposal of industrial waste~ by
nn.y -unlicer.s('d person at point!: which are other\\'i!->e autho;.:ized~

(2)

J.:.ll sit.u<~t:i.ons in \·lhich a pe-rmitted or nonperm1t.tc~d facility
engaC)es in acts \"lhich may be prosecuted <:!!'; a n1isdemeanor or
felony viol;:.tion;

{3)

All notice of violr-.tions for intentional or gro~sly negligent
of perrr.it conditions, rules and regu!.i:.tions promulgat-ed by the Board of Public ~rorks, or provision:. of City or
State law concerning industrial waste disposal;

vio~.atio!1s

,,

(4)

All. notices of violation for tampering \o.'ith ir.dustrial waste
monitoring equipment or other\\•ise deviating from regulatory
practices so as to circumvent the monitoring process or permit
conditioi:'ls;

(5)

All notices of violations for disposal of industrial wastes at
a point not authorized;

(6)

All situ2tions in which the· Bureau is notified that anothe!'
governmcntell agency has taken action against a permittee for
violation in connection with h~ndling, storage, treat~ent or
disposal of industrial or hazardous wastes;

(7)

All situations in \'lhich the field inspector or supervisor
considers the facility a "problem facilit~l" .(i.e., a facility
\\•hicl• poses hazards to the public health and safety).

EXHIBIT D

0

Testimony of
MICHAEL BELLIVEAU
on behalf of
CITIZENS FOR A BETTER ENVIRONMENT
before the
CALIFORNIA ASSEMBLY COMMITTEE
on
CONSUMER PROTECTION AND TOXIC SUBSTANCES
regarding the implementation of the
STATE HAZARDOUS WASTE MANAGEMENT PROGRAM
by the
STATE DEPARTMENT OF HEALTH SERVICES
Sacramento, California
19 November 1981

88 Firat Street/Sulte800/San Franclaco.Callfornla 94105/415-777-1984

CBE-81654

Citizens for a Better Environment (CBE) is a national, non-profit organization
that conducts environmental research and litigation on behalf of our more t.han
7,000 California members.

We work to promote protection of public health and

the environment by ensuring that government agencies and industry comply with
environmental laws and regulations.

We have been actively involved in California

hazardous waste issues for more than one and a half years.

CBE Report

(see attached Report Summary)

In September 1981 CBE released a comprehensive report entitled:
Hazardous Waste Management in the San Francisco Bay Area.

On-Site

The report identified

500 on-site hazardous waste facilities in the Bay Area that handle more than two
million tons of hazardous waste each year.

The report concluded that the

Department of Health Services failed to implement an effective permit program
for hazardous waste facilities and that regulatory requirements were· inadequately
enforced.

Other deficiencies were noted in public participation, access to

public information, and ground water and air quality monitoring.

Auditor General•s Report
CBE's comments on the Auditor General's Report were presented in testimony
before the Joint Legislative Audit Committee in October 1981 (see attached comments).

CBE 1 s review of the Department•s records substantiates the Auditor Gen- .

eral's conclusion that the hazardous waste facility permit program is ineffective
and incomplete.
by

In fact, the results of research conducted in the fall of 1980

CBE formed the basis for initiating an assessment of the permit program by

the Office of the Auditor General.

This research also revealed the Department•s

failure to enforce regulations which require the submittal of detailed operation
(1)

CBE-81654
0

plans, monthly waste reports, and monthly fees.

Recent improvements in the permit program are not significant.

The issuance of

interim status documents to several hundred hazardous waste facilities does not
substantially improve control of their activities nor provide added protection
of public health or the environment.

•

Most of these facilities have not been

inspected to ensure compliance with interim status standards (which are largely
administrative in nature).

The. Department has r.ot issued a final operating permit in more than a year.
Staff resources necessary for timely permit issuance have not been accurately
estimated.

Public participation has not been incorporated into the permit

program.

The results of CBE's file review and personal communication with the Department's
inspection staff in Berkeley also lend credence to the Auditor General's conclusion that the Department 11 lacks an effective routine inspection program ...
Most on-site facilities are rarely inspected unless clean-up actions are underwqy.

Disposal Fees
Regulations which require on-site hazardous waste facilities to pay monthly
disposal fees (along with submittal of their monthly waste reports) were never
uniformly enforced by the Department nor complied with by industry.
only ·eleven on-site facilities paid disposal fees.

In 1980,

Based on on-site disposal

data compiled in CBE's recent report, a conservative estimate indicates that
in the last three years the Department failed to collect a minimum of $700,000
(2}
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CBE-81654

from on-site facilities throughout the state.

The actual backlog of disposal

fees owed to the Department may total as high as several million dollars.
fees were intended for program support.

These

The Department claims that a lack of

resources hindered the success of its hazardous waste program.

However, it

never expended the effort to become self supportive as was intended when the fee
system was established in 1978.

In August 1981, the Department announced its intention to enforce fee requirements
and collect retroactive fees from disposal in previous years.

This effort should

be carefully monitored by those interested in the Department's financial management.

Preliminary indications from the Department's staff in Berkeley suggest

that only a few monthly reports have trickled in since August.

Recommendations
The Department of Health Services should:
(1)

obtain and commit greater staffing and financial resources in order to

fully implement a comprehensive permit program in a timely manner and to increase
the frequency of compliance inspections;

(2)

immediately establish the issuance of state hazardous waste facility permits

as a high priority;

{3)

collect all disposal fees due and payable to the Department since the fee

system was established;

(4)

strictly enforce the regulations which require submittal of monthly waste

reports and disposal fees;
(3)

0
-·~c:ae~

(5)
0

require preparation and submittal of operation plans as set forth in the

interim status standards in order to expedite the permit process;

(6)

0

CBE.:.81654

incorporate full public participation into the state hazardous waste pro-

gram, including public hearings during permit issuance;

(7)

establish and maintain two separate file systems for records of hazardous

waste activities, one for trade secret information and one for public records;

(8)

develop interagency agreements on implementing ground water and ambient

air monitoring requirements at hazardous waste facilities.

The Legislature should:
. (1) . require the Department to publish an annual report which describes the
agency implementation of the State Hazardous Waste Program.
Department more accountable to the public.

inte~

This would hold the

The report should include sections on

permit status, enforcement actions, annual waste quantities and compositions,
disposal fees, and other program activities.

(2)

provide additional resources to the Department to fully carry out existing_

mandates and the many new directives called for by the Governor's Executive Order.

( 4)

0

EXHIBIT E

Assembly CU..ittee on Consu.er Protection and Toxic Materials
•An Evaluation of Hazardous Waste Manage.ent in California•

0

Statement by Legislative Analyst's Office
November 19, 1981
The committee asked us to provide an overview of the Department of

0

·Health Services budget for hazardous waste control. To do this, we would
· like to discuss three tables which we have prepared with the assistance of
the

dep~rtment.

Table 1 provides an overview of program expenditures since

1978-79 by funding source. Table 2 displays the allocation of dollars and
positions to various program functions.

Table 3 summarizes budget propo-

sals which have been submitted to the Legislature in the past two years and
shows legislative action on those proposals.
Table 1
Ttri s table displays hazardous waste control expenditures from
federal and other funds as well as the Hazardous Waste Control Account.
The figures reflect the activities of the Hazardous Materials Management
Section and the Hazardous Materials Laboratory Section.

They do not

include costs of taxies-related activities budgeted in the Preventive
. Medical S.ervices Branch, such as the toxic chemical environmental
epi demi ol ogy team a.nd the hazard evaluation search and information service
·unit.
We originally planned to present fiscal information for earlier
years in·this table, but we encountered significant problems in compiling
data even for the years presented.

The department gave us different

figures for some of the data items, and was unable to reconcile the

differences. As a result, we used official data from the department's
accounting office and Governor's Budgets whenever possible.
We would like to make four points regarding this table:
1. Expenditures have increased significantly over the last four
years, from approximately $1 million in 1978-79 to $7.4 million
in 1981-82.
2.

Currently, the program is funded primarily with approximately
equal amounts from the Hazardous Waste Control Account ($2.7
million) and federal funds ($3.1 million).

Estimated current-

year expenditures also include $63,000 from the General Fund and
$1.5 million from the Energy and Resources Fund.
3. The 1980-81 General Fund expenditures of $800,000 were for the
abandoned site project. This project is being funded at a level
of $1.1 million from the Energy and Resources Fund (ERF) during
the current year.

Other projects which account for the

remaining ERF funding are listed in Table 3.
· 4.

The current-year federal funding level represents the
department's best estimate prior to federal budget cuts. The
Reconciliation Act passed in July did not affect the hazardous
waste funding level.

In October, President Reagan proposed

across-the-board 12 percent cuts in the appropriation levels
which could affect this program.

Actual funding cuts are not

known at this time, however; and it appears that Congress will
not approve the full amount of cuts proposed by the President.

-2-

0

Table 2
0

This table displays the allocation of personnel-years and dollars to
various program functions. The data are from work plans submitted to the
Environmental Protection Agency, and relate to the federal

0

fisc~l

year

which begins on October 1, not July 1. The figures represent planned
activity, not actual activity, which may depart significantly from original
plans. The department does not have data on actual expenditures or
personnel-years by function.
We originally planned to present 1979-80 work-plan data as well as
the two years shown in the table. We discovered, however, that the 1979-80
work plan significantly understated state expenditures and was therefore
not useful as a comparison.
We would like to make the following points about this table:
'

1. The department had 20.1 positions in 1980-81 and has 22.5 positions in the current year for issuing permits to facilities
(#1).

2. The department had 50.1 positions in 1980-81 and has 54.8 positions in the current year for surveillance, monitoring, and
· enforcement ( #2) •
3. The abandoned site project has also had significant staff
resources:

13 in 1980-81 and 33 in the current year.

4. The remaining staff and funds have been allocated to miscellaneous administrative functions and smaller projects.

-3-
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Table 3
This table summarizes the department's 1980-81 and 1981-82 budget
proposals.

Detailed descriptions of each of these projects are contained

in our last two Analyses of the Budget Bill.

We would like to make two

points regarding this table:
1.

The department has requested--and received--significant budget
augmentations in the past two years .

2.

Specific program areas which have received increases include (a)
enforcement ( A1); (b) the abandoned dump site search ( A1 a·nd
B2); (c) environmental epidemiology (A3 and B6); (d) programs to
develop alternatives to landfill disposal, including resource
conservation and recovery (A4, B3, and 84); and (e) facility
siting ( 85) •

-4-

Table 1
Depart.ent of Health Servi ces
Hazardous Waste Control Progra.a Expenditures
State Fiscal Years 1978-79 to 1981-82
1980-81

0

Fund
Hazardous Waste
Control Account
Federal funds
General Fund

$

Estimated

Estimated

782,046

$1,136,330

$2,000,010

$2,719,843

226,529

561,289

2,376,000

3,086,649

797,590

62,597

N/A

N/A

Energy and Resources
Fund
Totals

Source:

1981-82

1979-80

1978-79

1,499,459
$1,008,575

$1,698,619

$5,173,600

$7,368,548

HWCA expenditures: Reports of accruals to Controller's accounts
for 1978-79 through 1980-81, department estimates for 1981-82.

Federal funds: Governor's Budgets for 1978-79 and 1979-80, department estimates for 1980-81 and 1981-82.
General and other funds:

Department estimates.

a. This information reflects activities of the Hazardous Materials
Management Section and the Hazardous Materials laboratory. It does not
include taxies-related activities budgeted in the Preventive Medical
Services Branch. 1981-82 estimates do not reflect costs of the current
reorganization plan, program augmentations, or new taxies legislation.

Table 2
Department of Health Services
Hazardous Waste Control Program Work Plana
As Proposed to the Environmental Protection Agency
Federal Fiscal Years 1980-&1 and 1981-82
(dollars in thousands)

Federal
1.

Permitting
personnel-years

FFY 1980-81

State

Totals

$ 607.5 $ 297.0 $ 904.5
(6.6)
(20.1)
(13.5)

Federal

FFY 1981-82

$ 662.6

(14.5)

Surveillance, l~oni tori ng,
and Enforcement
personnel-years

891.0
(19.3)

1,486.0
(30.8)

2,377.0
(50.1)

Transportation and
Manifesting
personnel-years

157.5
(3,5)

27.0
(0.6)

184.5
(4.1)

Program Authorization
·personnel -years

97.0
(2.2)

157.0
(2.0)

254.0
(4.2)

67.2

5.

Program Administration
personnel -years

227.1
(5.8)

303.5
(2.3)

6.

Public Participation
personnel-years

72.0

2.

3.

4.

(1.6)

Abandoned Site Project
personnel-years

129.7

.. 8.

Facility Siting
personnel-years

100.0

9.

Resource Recovery
personnel-years

145.0
(1.0)

7.

10.

117.9
(2.5)

117.9
(2.5)

(1.6)

47.1
(1.0)

114.3.
(2.6)

530.6
(8.1)

119.4
(2.0)

377.2
(8.0)

496.6
(10.0)

22.5
(0.5)

94.5
(2.1)

103.6

23.6
(0.5)

127.2
(0.5)

465.0
(13.0)

594.7
(13.0)

1,555.8
(33.0)

1,555.8
(33.0)

(1.1)

100.0

150.0

94.3
(2.0)

244.3
(2.0)

194.5
(2.1)

163.0
(1.5)

188.6
(4.0)

351.6
(5.5)

25.2
(0.6)

47.1
(1.0)

72.3
(1.6)

330.0

330.0

11.

State Plan
personnel-years

63.0
(1.4)

12.

3010 Notification

135.0
(3.0)

13.

Emergency Response
personnel -years

22.5
(0.5)

22.5
(0.5)

14.

Asbestos Program
personnel -years

90.0

90.0
(2.0)

15.

16.

17.

Molten Salt Reactor
Transportation
personnel-years

27.0
(0.6)

90.0
(2.0)
135.0
(3.0)

(2.0)
30.0

30.0

Land Use Control Program
(AB 2370)
·
personnel -years
Management Information
System
personnel-years
Totals
personnel-years

377.2 $1,039.8
(8.0)
(22.5)
2,957.9
(54.8)

Alternative Technology
personnel-years

personnel-years

s

Totals

1,131.5
(24.0)

49.5

1,826.4
(30.8)

State

184.0
(2.0)
$2,654.8 $2,947.0 $5,601.8
(51.3)
(60.0)
(111.3)

(7 .0)

(7 .0)

94.3
(2.0)

278.3
(4.0)

$3,301.4 $4,384.6 $7,686.0
(53.0)
(93.0)
(146.0)

a. fhfs information reflects activities of the Hazardous Materials Management Section and
the Hazardous Materials Laboratory. It does not include toxics-related activities
budgeted in the Preventive Medical Services Branch. 1981-82 estimates do not reflect
·c osts of current reorganization plan, program augmentations, or new toxics legislation.

Table 3
Department of Health Services
Hazardous Waste Control Program
Budget Proposals and legislative Action

0

Description
A.

B.

C.

Positions

Funds

Legislative Action

1980-81 Proposals
1.

Expand enforcement activities.
Eight of these positions had
been administratively
established in 1979-80.

22

$816,864
HWCA

Approved.

2.

Complete search for abandoned
hazardous waste disposal sites.

13
permanent
10
1 imi ted-term

$387,400
General
$2711,030
Federal

Approved with
all positions
1 imi ted-term.

3.

Establish team to study health
effects of hazardous waste.a

13

$632,164
General

Approved nine
positions and
$442,164.

4.

Study alternatives to 1andfi 11
disposal through one-time
contract with the Office of
Appropriate Technology.

$242.725
General

Approved.

$387,859
HWCA

Approved.

1981-82 Proposals
1.

Implement land use program
established by Chapter 1161,
Statutes of 1980 (AB 2370).
Four of these positions were
administratively established in
1980-81.

2.

Continue search for abandoned
33
hazardous waste disposal sites. two-year
Proposed positions include 11 1 imi ted-term
new and 22 continued from
prev.ious year.

$1,115,019
Energy and
Resources

3..

Continue study of al ternathes
to landfill disposal through
contracting with the Office of
Appropriate Technology for one
additional year.

$258,600
Energy and
Resources

Approved.

4.

Expand existing waste recovery
and recycling programs.

4

$238,585
HWCA

Approved.

5.

Plan for new hazardous waste
facility sites.

2

$443,972
Energy and.
Resources

Approved at
funding 1evel
of $343,972.

6.

Provide additional laboratory
support for the environmental
epidemiology team.

1

$81,841
General

Approved.

r~anagt!l11ent

7

Approved with
10 positions
one-year limitedterm.

1ssues

In our analysis of the 1981-82
budget, we recommended that federal
funds be included in the department's support budget, to improve
the ability of the Legislature and
the Oep.trtmcnt of Finance to rcvir.w
1•rngrc~m cxpr.nd i turcs.

Accepted Analyst's
rec01110endation,
with supplemental
1 anguage requi ring quarterly
reports on program accomplishments.

·a;--nie-bll!fget For th1s team is not included In Tables 1 and 2 because the team fs
budgeted through the Preventive Medical Services Branch.

